Google 



This is a digital copy of a book that was preserved for generations on Hbrary shelves before it was carefully scanned by Google as part of a project 

to make the world's books discoverable online. 

It has survived long enough for the copyright to expire and the book to enter the public domain. A public domain book is one that was never subject 

to copyright or whose legal copyright term has expired. Whether a book is in the public domain may vary country to country. Public domain books 

are our gateways to the past, representing a wealth of history, culture and knowledge that's often difficult to discover. 

Marks, notations and other maiginalia present in the original volume will appear in this file - a reminder of this book's long journey from the 

publisher to a library and finally to you. 

Usage guidelines 

Google is proud to partner with libraries to digitize public domain materials and make them widely accessible. Public domain books belong to the 
public and we are merely their custodians. Nevertheless, this work is expensive, so in order to keep providing this resource, we liave taken steps to 
prevent abuse by commercial parties, including placing technical restrictions on automated querying. 
We also ask that you: 

+ Make non-commercial use of the files We designed Google Book Search for use by individuals, and we request that you use these files for 
personal, non-commercial purposes. 

+ Refrain fivm automated querying Do not send automated queries of any sort to Google's system: If you are conducting research on machine 
translation, optical character recognition or other areas where access to a large amount of text is helpful, please contact us. We encourage the 
use of public domain materials for these purposes and may be able to help. 

+ Maintain attributionTht GoogXt "watermark" you see on each file is essential for informing people about this project and helping them find 
additional materials through Google Book Search. Please do not remove it. 

+ Keep it legal Whatever your use, remember that you are responsible for ensuring that what you are doing is legal. Do not assume that just 
because we believe a book is in the public domain for users in the United States, that the work is also in the public domain for users in other 
countries. Whether a book is still in copyright varies from country to country, and we can't offer guidance on whether any specific use of 
any specific book is allowed. Please do not assume that a book's appearance in Google Book Search means it can be used in any manner 
anywhere in the world. Copyright infringement liabili^ can be quite severe. 

About Google Book Search 

Google's mission is to organize the world's information and to make it universally accessible and useful. Google Book Search helps readers 
discover the world's books while helping authors and publishers reach new audiences. You can search through the full text of this book on the web 

at |http : //books . google . com/| 



« 



Brought from tk^ Lords, 8 August 1899. 




E 







71 

-- SI 



^ J r^ : 



FROM THE 



SELECT COMMITTEE OF THE HOUSE OF LORDS 



ox THE 



COPYRIGHT BILL [H.L.] 



AND THE 



COPTRI&HT (ARTISTIC) BILL [H.L.]; 



TOGETHER WITH THE 



PROCEEDINGS OF THE COMMITTEE, 



MINUTES OF EVIDENCE, 



AND APPENDIX. 



Session 1899. 



Ordered, by The House of Conimons, to be Printed, 

9 August 1899. 



LONDON: 
PRINTED FOR HER MAJESTY'S STATIONERY OFFICE;. 

BY VTYMAN AND SONS, LIMITED, FETTER LANE, E.C. 

And to be purchased, either directly or through any Bookseller, from 

EYRE AND SPOmsWOODE^ East Harding Street, Fleet Street, EC. and 

32, Abingdon Street, Westminster, S.W. ; or 

JOHN MENZIES & Ck)., 12, Hanover Street, Edinburgh, and 
90, West Nile Street, Qlasgow; or 

UODOES^ FIOGIS & Co., Limited, 104, Graiton Street, Dublir. 

1899. 



362. 



[ ii ] 



REPORT 



p. lU 



ORDER OF REFERENCE . . . . p. iv 

PROCEEDINGS OF THE COMMITTEE - p. v 

UMINUTES OF EVIDENCE p. 1 

APPENDIX - - p. 227 







475.271 



I. 



r V ] 



LORDS PRESENT, AND MINUTES OF THE PROCEEDINGS AT EACH 

SITTING OF THE COMMITTEE. 



Die Lunce, 1** Mali 1899. 



LORDS PRESENT: 



Viscount Knutsford. 
Lord Monkswell. 



Lord Hobhouse. 
Lord Thring. 



The Orders of KiBference are read. 

It is moved, That the Lord Monkswell do take the Chair : — The same is agreed to. 

The Course of Proceeding is considered. 

Ot'dered, That the Committee be adjourned to Friday next, at Twelve o'clock. 



Die Vemris, 5" Maii 1899. 



LORDS PRESENT: 



Earl of Dudley. 
Earl of Selbome. 
Viscount Knutsford. 



Lord Hobhouse. 
Lord Thring. 
Lord Welbv. 



The Lord Monkswell in the Chair. 



The Order of Adjournment is read. 

The Proceedings of Monday last are read. 

It is moved that the Committee be an open one : — ^The same is agreed to. 

The Copyright Bill [h.l.] is considered. 

The following witnesses are called in, and examined, viz., Mr. Thomas Edward Scrutton and 
Mr. Frederic Richard Daldy. 

Ordered, That the Committee be adjourned to Monday next, at Twelve o'clock. 



Die Lunce, 8^ Maii 1899. 



LORDS present: 



Viscount Kimtsford. 
Lord Hobhouse. 



Lord Thring. 
Lord Welby. 



The Lord Monkswell in the Chair. 

The Order of Adjournment is read. 

The Proceedings of Friday last are read. 

The Copyright Bill [h.l.] is further considered. 

The following witnesses are called in, and examined, viz., Mr. Anthony Hope Hawkins, 
Mr. Frederic Richard Daldy, and Mr. Edward Cutler, Q.c. 

Ordered, That the Committee be adjourned to Friday next, at Twelve o'clock. 



vi PROCEEDINGS OF THE SELECT COMMITT:^^ 

Die Veneins, 12^ Mail 1899. 



LORDS PRESENT: 



Lord Thring: 



Viscount Knutsford. 
Lord Hobhouse. 

The Lord Monkswell in the Chair. 

The Order of Adjournment is read. 

The Proceedings of Monday last are read. 

The Copyright Bill [h.l.] is further considered. 

The following witnesses are called in, and examined, viz., Rev. Canon Newbolt, Mr. Frederic 
Richard Daldy, Mr. Edward CuUer, Q.C., and Mr. Edwin Ashdoivn. 

Ordered, That the Committee be adjourned to Monday next, at Twelve o'clock. 



Die Luiice, lb"" Mail 1899. 



lords PRESENT: 

Viscount Knutsford. Lord Welby. 

Lord Thring. 

The Lord Monkswell in the Chair. 

The Order of Adjournment is read. 

The Proceedings of Friday last are read. 

The Copyright Bill [h.l.] is further considered. 

The following witnesses are called in, and examined, viz., Mr. J. Slater Lewis, Mr. David 0. Day, 
Mr. James M. Glovery Mr. Edward Cutler, Q.c, and Mr. Morton W. Smith. 

Ordered, That the Committee be adjourned to Friday, the 9th of June, at Twelve o'clock. 



Die Veneris, 9^ Jtmii 1899. 



LORDS PRESENT: 

Earl of Selborne. 
Viscount Knutsford. 
Lord Hatherton. 

The Lord Monkswell in the Chair. 



Lord Thring. 
Lord Welby. 



The Order of Adjournment is read. 

The Proceedings of Monday, the 15th of May last, are read. 

The Copjrright Bill [h.l.] is further considered. 

The following witnesses are called in, and examined, viz., Professor James Mavor, Mr. Alfred 
Movl, and Mr. Edward Cutler, q.c. 

Ordered, That the Committee be adjourned to Monday next, at Twelve o'clock. 



Die LuncBy 12^ Junii 1899. 



LORDS PRESENT: 

Viscount Knutsford. | Lord Thring. 

The Lord Monkswell in the Chair. 

The Order of Adjournment is read. 

The Proceedings of Friday last are read. 

The Copyright Bill [h.l.] is further considered. 

The following witnesses are called in, and examined, viz., Mr. John Frederick Isdin, Mr. Franz 
OroeniTigs, and Mr. Henry Whorlow. 

Ordered, That the Committee be adjourned to Friday next, at Twelve o'clock 



ON COPYRIGHT BILL AND COPYRIGHT (ARTISTIC) BILL. vil 

Die Veneris, 16** Junii 1899. 



LORDS PRESENT: 

Viscount Knutsford. Lord Thring. 

Lord Hatherton. Lord Welby. 

The Lord Monkswell in the Chair. 

The Order of Adjournment is read. 

The Proceedings of Monday last are read. 

The Course of Proceeding is considered. 

The Copyright Bill [h.l.] is further considered. 

The following witness is again called in, and examined, viz., Professor JaTues Mavoi^ 

4)rdered, That the Committee be adjourned to Monday next, at Twelve o'clock. 



Die Lunce, 19** Junii 1899. 



LORDS PRESENT: 

Viscount Knutsford. | Lord Welby. 

The Lord Monkswell in the Chair. 

The Order of Adjournment is read. 

The Proceedings of Friday last are read. 

The Copyright (Artistic) Bill [h.l.] is considered. 

The following witnesses are called in, and examined, viz., ULr. Gerald Robinson, Mr. Bulmei^ 
Howell, and Mr. Edward Cutler , Q.c. 

Ordered, That the Committee be adjourned to Friday next, at Half-past Eleven o'clock. 



Die Veneris, 23^ Junii 1899. 



LORDS PRESENT: 



Viscount Knutsford. 
Lord Hatherton. 



Lord Thring. 
Lord Welby. 



The Lord Monkswell in the Chair. 
The Order of Adjournment is read. 
The Proceedings of Monday last are read. 
The Copyright Bill [h.l.] is further considered. 

The following witness is called in, and examined, viz., Mr. John Mv/n^ay. 
Ordered, That the Committee be adjourned to Monday next, at Twelve o'clock. 



Die Lunce, 26^ Junii 1899. 



LORDS PRESENT: 

Lord Hatherton. | Lord Thring. 

The Lord Monkswell in the Chair. 

The Order of Adjournment is read. 

The Proceedings of Friday last are read. 

The Copyright (Artistic) Bill [h.l.] is further considered. 

The following witnesses are called in, and examined, viz., Mr. Edward Cutler, q.c., and 
Mr. Frank Dicksee, R.A. 

Ordered, That the Committee be adjourned to Friday next, at Twelve o'clock. 
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Die Veneris, 30^ Jwnii 1899. 



Earl of Selbome. 
Viscount Knutsford. 



LORDS present: 

Lord Hatherton. 

The Lord Monkswell in the Chair. 



The Order of Adjournment is read. 

The Proceedings of Monday last are read. 

The Copyright (Artistic) Bill [h.l.] is further considered. 

The following witnesses are called in, and examined, viz., Colonel JamM Waterhouse^ 
Mr. Oainbier Bolton, f.z.s., Mr. Joseph J, Elliott, Mr. John L, Mitchell, Mr. Eustace Frith, and 
Mr. BvZmer Howell, 

Ordered, That the Coininittee be adjourned to Monday next, at Twelve o'clock. 



Die Lunce, 3^ Julii 1899. 



lords PRESENT: 

Viscount Knutsford. | Lord Thring. 

The Lord Monkswell in the Chair. 

The Order of Adjournment is read. 

The Proceedings of Friday last are read. 

The Copyright Bill [h.l.] is further considered. 

Ordered, That the Committee be adjourned to Friday next, at Half-past Eleven o'clock. 



Die Veneris, 7^ Jddi 1899. 



lords present: 



Lord Welby. 



Lord Hatherton. 
Lord Thring. 

The Lord Monkswell in the Chair. 

The Order of Adjournment is read. 

The Proceedings of Monday last are read. 

The Copyright Bill [h.l.] is further considered. 

The following witnesses are called in, and examined, viz., Mr. John Murray and Mr. Henry 
Whorlow, 

Ordered, That the Committee be adjourned to Monday next, at Half-past Twelve o'clock. 



Die Lunce, 10° Julii 1899. 



LORDS PRESENT: 

Viscount Ejiutsford. | Lord Hatherton. 

The Lord Monkswell in the Chair. 

The Order of Adjournment is read. 
The Proceedings of Friday last are read. 
The Copyright Bill [h.l.] is further considered. 



0^ ^^l^TEIGHT BILL AND COPYRIGHT (ABTISTIC) BILL. ix 

The Preamble is 'post'ponecL 

Clauses 1 and 2 are read, and agreed to. 

Clause 3 is read, and agreed to, with Amendments. 

Clause 4 is read, and Amendments made. 

The following new Sub-section is inserted after Sub-section (4) : — 

(5.) Copyright shall not be infringed by a person making a copy, abridgment, or 
translation of a book for his private use, or bv a person making fau* extracts from or 
otherwise fairly dealing with the contents of a book for the purpose of a new work, or for 
the purposes of criticism, review, or refutation. 

Clause 4, as amended, is agreed to. 

Clause 5 is read, and agreed to, with Amendments. 

Clause 6 is read, and Amendments made. 

The following new Sub-section is inserted after Sub-section (6) :— 

(7.) The lecturing right shall not subsist in any lecture containing profane, indecent,, 
seditious, or libellous matter* 

The following new Sub-section is inserted after Sub-section (7) : — 

(9.) The report of a lecture in a newspaper may not without the consent of the owner 
of the lecturing right be published in any other shape, and such report shall not authorise 
any other person without such consent to deliver the lecture in public. 

Sub-section (10) is struck out. 

Clause 6, as amended, is agreed to. 

Clause 7 is read, and agreed to, with Amendments. 

Clause 8 is read, and agreed to. 

Clause 9 is read, and agreed to, with Amendments. 

Clause 10 is read, and disagreed to. 

Clause 11 is read, and agreed to, with Amendments. 

The following new Clause is inserted after Clause 11 : — 

Any second or subsequent edition of a book containing anjr alterations or additions shall be 
deemed to be a new book m so &r as such alterations or additions are concerned, but shall not 
prejudice the rigjht of any person to reproduce a former edition of such book or any part thereof 
after the expiration of the term of cop3rright in such former edition. 

Clause 12 is read, and agreed to, with Amendments. 
The following new Clauses are inserted after Clause 12 : — 

Assignment of Literary Rights. 

The owner of a copjrright in a book, or performing right in a dramatic or musical work or a 
lecturing right in a lecture, may assign his whole right. J9e may also grant a partial interest in 
such copyright, performing right, or lecturing right l)y licensing the publication of the book, the 
performance of the dramatic or musical work or the delivery of the lecture in a particular country 
only, or for a limited time, or by otherwise annexing conditions or limitations to the exercise ot 
any such right, and any sucn conditions or Umitations sball be deemed to form a contract 
between the licensor and licensee. An assignment or licence under this Act shall not be valid 
unless it is in writing signed by the owner of the right in respect of which it is granted. 

Where the owner of a book subject to British copyright has licensed its pubUcation in the 
United Kingdom only, or in some British possession only, ne shall, at or before the time of such 
publication, give notice in manner provided in this Act of the extent of such licence, and if he fail 
to give such notice, any subsequent Ucence to publish such book shall be void. 

Notice under this Act of the extent of a licence shall be given in the United Kingdom by 
registering such notice in the prescribed manner at Stationers' Hall, and in any British possession 
by registering such notice in the prescribed office or jprescribed gazette. If the owner of the copy- 
right, having failed to give the required notice, anphes within two months from the date at which 
he was required to give the same in the United Kmgdom to the High Court of Justice, and elsewhere 
to any competent court having a Uke jurisdiction, and satisfies such court that his omission to 
publish the notice was caused oy inadvertence or other reason which in the opinion of the court 
justifies it in making an order, the. court may make an order allowing the publication of such 
notice at a time therein named, and any notice so published shall have the same effect as if it had 
been published at or before the time of the pubUcation of the book. 

" Prescribed " means in the United Kingdom prescribed by the Board of Trade, and that Board 
is by this Act empowered to make regulations for the registry of notices of licences at Stationers' 
Hall and for the fees to be charged in respect thereof. In any British possession " prescribed " 
means " prescribed by the legislature of such possession." 
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Infringement of Literary Rights. 



If any person infringes any right conferred by this Act in respect of the copyright in books, 
the performing right in dramatic works or musical works, or the lecturing right in lectures, the 
owner of such right may maintain an action or other proceeding allowed by the law of the place 
where the wrong is committed for damages, and for an injunction, or for either of such remedies. 

In assessing the damages in respect of the infringement of the performing right in dramatic 
or musical works or the lecturing right in lectures, the court shall have regard to the amount of 

Erofit made by the infringer by such infringement, and to the amount of actual damage incurred 
y the owner of the pertorming or lecturing right, and may award to the owner such amount of 
damages, or nominal aamages only, as the court may think nt, and in all cases the costs shall be in 
the discretion of the court. 

The lessee or other person in occupation of a theatre or other place in which a dramatic or 
musical work is performed in contravention of the performing right of the owner of such right,, 
shall, unless he proves to the satis&ction of the court that he did not know, and could not with 
reasonable care have ascertained that such work was performed in contravention of the performing- 
right of the owner, be deemed to have infringed such performing right ; and the court may award to 
^e owner of such right in respect of any such infnngement a sum by way of damages to the 
amount of ten pounds, or to sucn amount as the court may deem equal to the profits made by the 
performance of the work, whichever sum may be the greater. 

The plaintiff in any action or proceeding for infringement of a right conferred by this Act 
shall be presumed to be the owner of the right which he claims, unless the defendant in his 
pleadings m defence states that the defendant disputes the title of the plaintiff", with the addition of 
a statement of the ground of such objection, and the name of the person, if any, whom the 
defendant alleges to he the owner of the right so disputed. 

All actions or other proceedings for any infrii^ement of copyright, performing riffht, or 
lecturing right under this Act shall be commenced within twelve calendar months next after the 
offence is committed, or else the same shall not be maintainable. 

Summary Remedies. 

If any person commits any of the following offences — 

(1.) Sells or lets for hire, or exposes, offers, or keeps for sale or hire any pirated book ; 

(2.) Distributes or exhibits in public any pirated book ; 

(3.) Imports into, or exports from any part of Her Majesty's dominions or from or 
between any part of Her Majesty's dominions any pirated book ; 

He shall, imless he proves to the satisfaction of the court that he did not know and could not with 
reasonable care have ascertained that the book was pirated, be liable to a penalty not exceeding five 
pounds for every copy dealt with in contravention of this section, and also to forfeit the copies so 
pirated to the owner of the copyright, provided that the whole penalties inflicted on any one 
offender at the same time shall not exceed fifty pounds. 

If any person imports into the United Kingdom any book first published in the United 
Kingdom without the written consent of the owner of the copyright m such book, the book so 
imported shall be deemed to be a pirated copy, and be dealt with accordingly. 

A court of summary jurisdiction upon the application of the owner of the copyright in any 
:ook may act as follows : — 

(1.) If satisfied by evidence that there is reasonable ground for believing that pirated 
copies of such book are being hawked, carried aoout, sold, or offered for sale, may 
by order authorise a constable to seize such copies without warrant and to bring 
them before the court, and the court on proof that the copies are pirated may 
order them to be destroyed or to be dehvered up to the owner of the copyright 
if he makes application for that delivery. 

(2.) If satisfied that there is reasonable ground for believing that pirated copies of any 
book are to be foimd in any house, shop, or other place witnin its jurisdiction, 
may by order authorise any constable to search for such copies in such shop, 
house, or place between sunrise and sunset, and to seize and bring before the 
court any books reasonably suspected of being such copies as aforesaid, and the 
court on proof that such copies are pirated may order the same to be destroyed 
or to be delivered up to the owner of the copyright if he makes application for 
their delivery. 

If any person shall hawk, carry about, sell or offer for sale any unlawful copy of any work 
the subject of copyright under this Act, every such unlawful copy may be seized hy any constable, 
without warrant, on tne request in writing of the apparent owner of the copyright m such work, or 
of his agent thereto authonsed in writing, and at his risk. 

On seizure of any such copies, they shall be conveyed by such constable before a court of 
summary jurisdiction, and, on proof that they are infringements of copyright, shall be forfeited 
or destroyed or otherwise dealt with as the court may think fit. 



ON COPYRIGHT BILL AND COPYRIGHT (ARTISTIC) BILL xi 

Clauses 13 to 22, inclusive, are read, and disagreed to. 

Clauses 23, 24 and 25 are read, and agreed to, with Amendments. 

The following new Clause is inserted after Clause 25 : — • 

Where proceedings for any penalty under this Act are instituted by the owner of the copy- 
right, the penalty shall be paid to such owner by way of compensation for the injury he has 
sustained, and any pirated copies shall be forfeited and delivered up to the owner on his applica- 
tion. In any other case the penalty shaU be applied in the manner provided by the Summary 
Jurisdiction Acts, and pirated copies shall be destroyed. 

Clause 26 is read, and agreed to, with Amendments. 

Clause 27 is read, and agreed to. 

Clauses 28 and 29 are read, and agreed to, with an Amendment in each case. 

The following new Clause is inserted after Clause 29 : — 

In the case of a legislature of any British possession, if the following circumstances occur, 
that is to say: 

If a book has been first lawfully published in any other part of Her Majesty's domilnons^ 
and it is proved to the satisfaction of an officer appointed by the Government of such possession 
to receive such proofe that the owner of the copyright has lawfully granted a ucence to 
import for sale m such British possession or to reproduce therein an edition or editions of 
any such book designed only for sale in such British possession, 

it shall be lawful for the legislature of such possession by Act or ordinance to prohibit the importa- 
tion except with the written consent of the licensee mto such possession of any copies of such 
book printed elsewhere, except under such licence as aforesaid, except that two copies there may be 
specially imported for the bond fide use of the public free libraries, of the university and college 
libraries, and law Ubraries of any duly organised law institution or society for the use of its 
members. 

The officer appointed to receive proofs of Ucences under this section shall satisfy himself that 
every owner giving such proof is entitled to give the same. 

Where a licence has been granted under this section for any British possession any copy of 
the book produced subject to such licence shall, if found in any other part of Her Majesty's 
dominions, be deemed a pirated copy, and be treated accordingly. 

Clause 30 is read^ and agreed to, with Amendments. 

The following new Clauses are inserted after Clause 30 : — 

With respect to the following matters, in this Act referred to as International Rights, that is 
to say: 

(a) Any book first published in any of the countries belonging to the Copyright Union 
after the commencement of this Act ; or 

(6) Any dramatic or musical work first performed in public in any of such countries 
after such time as aforesaid ; or 

(c) Any lecture first delivered in public in any of such countries after such time as 
aforesaid ; 

the author of such book, work, or lecture shall have in the British Islands and in any British 
possession the accession of which to the Union has been notified, all the rights conferred bj the 
laws of the United Kingdom on the author of any book, work, or lecture if first pubhshed, 
performed, or delivered in Her Majesty's dominions : Provided — 

(1.) That all conditions and formalities prescribed by the country of origin in respect of 
such book, work, or lecture have oeen accomplished ; and 

(2.) That the term of right granted to the author does not exceed the term of protection 
granted to him in the country of origin. 

In any proceedings for enforcing international rights taken in Her Majesty's dominions, an 
extract from a register, also any certificate or other document, if such extract, certificate, or 
document is authenticated by the official seal or the signature of a minister of state of a foreign 
coimtry, or of a British diplomatic or consular officer lawfully acting in a foreign country, shall be 
priind facie evideii^ce of the person who is owner of the copyright in a book, or of the owner of the 
performing right in a dramatic or musical work, or of the owner of the lecturing right in a lecture, 
and all courts in Her Majesty's dominions shall take judicial notice of any such official seal and of 
the signatin-e of any such mmister, and shall admit in evidence, without further proof any extract, 
certificate, or document authenticated by such seal or signature. 

" The Berne Convention " means the Convention held at Berne in September 1885, and ratified 
in 1887, and «vcceded to by Her Majesty in pursuance of the International Copyright Act, 1886. 
with any subsequent modifications duly made. 
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" The country of origin '* means the country in which a work was first published, or if such 
publication has taken place simultaneously in several countries of the Union, that one of them 
m which the shortest term of protection is accorded by law. 

" Copyright Union " means and includes the union of countries which have for the time being 
acceded to the Berne Convention, 

V 

Clauses 31 and 32 are read, and disagreed to. 

Clause 33 is read, and agreed to. 

Clause 34 is read, and disagreed to. 

Clause 35 is read, and agreed to, with Amendments. 

Clause 36 is read, and agreed to, with an Amendment. 

Clause 37 is read, and agreed to. 

Clause 38 is read, and agreed to, with an Amendment. 

Clause 39 is read, and agreed to, with Amendments 

Clause 40 is read, and agreed to, with an Amendment. 

Clause 41 is read, and agreed to, with Amendments 

The Schedules to the Bill are read, and disagreed to. 

The following new Schedules are inserted : — 

SCHEDULES. 



FIRST SCHEDULE. 



Session and Chapter. 


Title of Act. 


Extent of Repeal. 


3 & 4 Will. 4. c. 15 


• a 


The Dramatic Copyright Act, 
1833. 


Except so far as regards the per- 
forming right of the author of 
any dramatic piece of enter- 
tainment not printed and pub- 
lished by the author thereof 
or his assignee. 


5 & 6 Will. 4. c. 65 


- 


Lecture Copyright Act, 1835 


The whole Act. 


5 & 6 Vict. c. 45 


- 


The Copyright Act, 1842 - 


The whole Act. 


10 & 11 Vict. c. 95 


- 


The Colonial Copyright Act, 
1847. 


The whole Act. 


45 & 46 Vict. c. 40 


• m 


The Copyright Musical Com- 
position Act, 1882. 


The whole Act. 


51 & 52 Vict. c. 17 


- 


The Copyright Musical Com- 
position Act, 1888. 


The whole Act. 



SECOND SCHEDULE. 



Session and Chapter. 



7 & 8 Vict. c. 12 • 
15 Vict. c. 12 



38 Vict. c. 12 



49 & 50 Vict. c. 33 



Title of Act. 



The International Copyright Act, 1844, 



The International Copyright Act, 1852. 



The International Copyright Act, 1875. 



The International Copyright Act, 1886. 



The Preamble and Title are again read, and agreed to. 

Ordered, That the Bill be reported, with the Amendments, to the House. 

Ordered, That the Committee be adjourned to Thursday next, at Half-past Eleven o'clock. 
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Die Jovis, 13^ Julii 1899. 



LORDS PRESENT: 



Viscount KjiutsforcL 
Lord Hatherton, 



Lord Thnng. 
Lord Welby. 



The Lord Monkswell in the Chair. 

The Order of Adjournment is read. 

The Proceedings of Monday last are read, 

•   

The Course of Proceeding is considered. 

The Copyright (Artistic) Bill [h.l.] is farther considered. 

The following witness is called in, and examined, viz., Mr. Edward CvAUr, Q.r 

Ordered, That the Committee be adjourned to Monday next, at Twelve o'clock 



Die Liince, \T Julii 1899. 



LORDS PRESENT: 

Viscount Knutsford. | Lord Thring. 

' The Lord Monkswell in the Chair. 

The Order of Adjournment is read. 

The Proceedings of Thursday last are read. 

The Copyright (Artistic) Bill [h.l.] is further considered. 

The following witness is called in, and examined, viz., Mr. Edward Cutler, q.c. 

Ordered, That the Committee be adjourned to Friday next, at Twelve o'clock. 



Die Veneris, 2V Julii 1899. 



LORDS PRESENT: 

Viscount Knutsford. | Lord Thring. 

The Lord Monkswell in the Chair. 

The Order of Adjournment is read. 

The Proceedings of Monday last are read. 

The Copyright (Artistic) Bill [h.l.] is further considered. 

The following witnesses are called in, and examined, viz., Mr. Oambiei' Bolton, f.z.s., and Mr. 
Herbert Bentwich, 

Ordered) That the Committee be adjourned to Monday next, at a Quarter before Four o'clock. 
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Die Lunw, 24^ Julu 1899. 



LORDS PRESENT: 



Viscount Knu^ford. 
Lord Hatherton. 



Lord Thriiig. 



The Lord Monks iVELL in the Chair, 

The Order of Adjournment is read. 

The Proceedings of Friday last are read. 

A Draft Report is laid before the Committee, and is agreed to (vide the Report)^ 

Ordered, That the Lord in the Chair do make the said Report to the HoiTSE, 
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Die Veneris, 5^^ Maii 1899. 



LORDS PRESENT: 



Earl of Dudley. 
Earl of Selborne. 
Viscount Knutsford. 

Lord MONKSWELL. 



Lord HoimorsE. 
Lord Thring. 
Lord Welby. 



The lord MONKSWELL in the Chair. 



V. 



Mr. THOMAS EDWARD SCRUTTON is called in ; and Examined, as follows : 



C/uiii'inan, 

1. 1 uxderstaxd that some time a^oyou went 
very carefully throiigh a draft Bill that was 
submitted to you by Lord Thring on the question 
of literary copyright ? — I was mstructed by the 
Board of Trade to report to them on a draft 
which I understood proceeded from Lord Thring. 

2. And you went through that draft very 
carefully ? — Yes. 

8. And you made certain observations upon 
that draft to the Board of Trade ? — I reported to 
the Board of Trade. 

4. And in consequence of those observations 
the Bill was to some extent re-drafled ? — Lord 
Thiing very kindly wrote to me and informed 
nie that he had made some alterations in 
consequence of the report I had made. I have 
lioard nothing further from the Board of Trade. 

5. Have you been through the Bill in its pre- 
sent stated — Lord Thring was kind enough to 
send me a copy of his amended draft ; I have not 
been asked by the Board of Trade to go through 
the draft, therefore I have not gone through it 
very carefully, but I have been through it suffi- 
cicntlv to form some idea of the changes that 
liave been made. 

6. At all events are you prepared to-day to 
i^ave some sort of criticism on this draft Bill ? — 
Yes,' but the Committee will understand that I 
have not ^one through it with the same care that 
f did go through the previous draft ; I was not 
instructed to do so. 

7. Then we must take it that what you say 
now is to some extent provisional ? — I think I can 
(^all the attention of the Committee to the more 
important matters which I think they should 
consider. There ar6 technicaUties of drafting 
which I have not had time to look into. 

8. I imderstand that you will be asked to 
make a further report ; wnat have you to say as 
to the general purport of the Bill ; does it carr}'^ 
into effect your suggestions ? — In a large number 
of points it does. There are two important mat- 
ters which I have not any opportunity of making 
jinv suggestion to Lord Turing upon. The first is 

(0.23.> 



Chairman — continued. 

that in his original draft he left outstanding and 
did not include the two Acts of 1882 and 1888 
relating to performing right in music, commonly 
caUed the Wall Acts. In this Bill he has incor- 
porated some similar provisions in Clause 5 
which I have not had an opportunity of offering 
any suggestions to Lord Thring upon. The 
other matter upon which Lord Thring has not 
followed my suggestions, because I nave not 
made any, is the clause with regard to inter- 
national copyright, which is a very complicated 
and difficult subject, introduced for the first time 
into this draft, and which certainly will require 
the carefiil consideration of the Committee. 
Subject to that, in a number of cases the sug- 
gestions which I have offered have been em- 
bodied in this draft Bill ; in some instances they 
have not. 

Lord TJviniig. 

9. Would you wish to reserve ^ur opinion '>n 
international copyright if you arevtoing to report 
again to the Board of Trade ? — 1 think I know 
enough about it to give my views to the Com- 
mittee, if thev care for them, not in a written 
form but in an oral form. 

Cliair^nan. 

10. Coming to the clauses, then, what com- 
ments have you to make upon them? — In 
Clause 3, " Description of Copyright," I should 
like the Committee to consider whether it would 
hot be desirable to put some restriction upon 
copyright in this way ; for instance, as regards 
abridgments and translations. As the clause 
stiinds at present the owner of the copyright has 
the exclusive right to abridge and the exclusive 
right to translate, and unless it is modified in 
some way that would stop a student making an 
abridgment for his own use or a student making 
a translation for his own use. It occurred to me 
that such a restriction as ** for sale, hire, or dis- 
tribution " should be introduced. The point has 
now and then arisen in the courts, and judges 
have asked questions whether a lady making a 

A 2 p^icil 
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Chai7*vian — continued. 

pencil copy of a picture for her own improve- 
ment in drawing was infringing the copyright. 
It undoubtedly is a copy of the picture, and the 
judges have said, "the words of the statute 
appear to cover it, but we do not think that the 
Legislature can have meant it." It may be that 
you can leave it to the judges to say that the 
Legislature cannot have meant it, or you may 
exclude it by saying once for all (wliat I sup- 

Sose the law does mean), that a private copy 
oes not make it an infringement of copyright, 
but that if you intended to make copies tor sale 
or hire it would be. 

11. You would say that it should be made 
declaratory that it is not an infringement ? — I 
think it is so at present; but the judges have 
sometimes raised the question, and have asked 
whether the Legislature can be supposed to 
mean that a private copy is an infringement. 

12. I think you told us with some confidence 
last year that a private copy was a non-infringe- 
ment of copyright ? — I do not think it is so 
myself; but I Know judges have asked the 
question, and they say they do not find much 
hght from the words of the statute. 

13. What are your views about extracts ? I 
should have thought extracts stood on a different 
footing ; there have been a great many decisions 
with regard to them, and I should have imagined 
that the law must have been fairly well settled 
with regard to that ? — You only have to consider 
the purpose for which the extracts are taken, 
and whether independent work accompanies 
them. If you make a series of extracts, and 
string them together with no criticism, it would 
seem to be an infringement ; but if you make 
extracts, and add Ixyvd fide intelligent criticisms, 
it would seem not to be an infringement. 

14. Do you surest that we should take any 
notice of extracts m this Bill ? — No, I do not. 

Viscount Kn utsfm^d. 

15. You know the clause in the original Bill 
of Lord Thring ? — Yes. 

16. And also in the Bill referred to us last 
year by Lord Herschell i — Yes. 

17. But you disagree with that ^ — Yes. 

18. You think we ought to leave the matter 
as it stands ? — Yes. 

19. And each case ought to be decided on its 
merits by the court ? — Yes. 

Lord Thring. 

20. I understand your opinion is still that you 
would put in translations ? — I personally think 
so ; I do not say that it is a clear question. 

Viscount Knutsford. 

21. For the purpose of removing any doubt ? — 
Yes. 

Chdirinan. 

22. Your criticism is simply with regard to 
Nos. 1, 2, and 3 ; to make copies, or to abridge, 
or translate ? — I think so. 

23. That would all be subject to its being for 
sale, hire, or distribution ? — Yes. Then, if I mav 
continue, on Clause 3 there is a question dealt 
with in Lord Monkswell's Bill of last year, and I 
think dealt with once or twice, and that is the 
relations of the author and the publisher in 



Chairman — continued. 

questions of abridgment and translation. The 
law at present is in a very diflScult condition. A 
publisher buys the copyright of a book, and he 
thinks that the book, as written by the author, 
and as he has bought it, is not in a salejible 
form, so he leaves out a number of portions of 
the book and then publishes the book as the 
book written by the author. TTie author comes 
and says : " This is not the book as I wrote it. 1 
wrote the book containing parts vou have 
omitted " ; and the question of the rights of the 
author under those circumstances is a very diffi- 
cult one to get at. . There was one case of a 
book of Dr. Lee s on some archaeological subject 
which contained a series of excursuses on certain 
subjects that Dr. Lee considered of great iuipor- 
tance to the public. The publisher took a 
different view of it ; he said : " It will cost far 
more than it would to bring in in copies sold. I 
shall leave it out, and sell the book I am selling 
as still the book by Dr. Lee." Dr. Lee siiid : " It 
is not my book, it is half the book I wrote." It 
seemed as if the publisher, having the copyright, 
had a right to pubhsh any part of the book if 
he liked ; but the question was whether he had 
any right to do that, saying that it was a book 
of Dr. Lee's. And when the case came before 
the courts Mr. Justice Kekewich was exceeding 
puzzled as to whether the author had any re- 
medy, though he thought he ought to have a 
remedy ; and in the end the case was settled. 

Viscount Kvutaford. 

24. The author has passed the copyright to 
the publisher ? — Yes, and the publisher then 
publishes an abridgment which he sends out in 
some way as an abridgment sanctioned by the 
author. 

Lord HMiouse. 

25. What was the objection; was it an objection 
of the author to have the book published as 
mutilated, or was it a claim of the author to 

Eublish it himself? — It was objected that the 
ook was published in a mutilated fonii, and it 
seems to me that the publisher ought not to be 
able to publish a book in that way as the book 
of A. B. which is not the book as A. B. wrote it 
I think Lord Monkswell's Bill did deal with 
that. The courts have felt great difficulty about 
what the rights of authors are in such a case. I 
do not think it is an easy subject, but I saw that 
it was dealt with, and 1 think rightly, by Lord 
Monkswell's Bill, and it is omittea here. 

Viscount Knwtsford. 

26. But I imderstood Lord Monkswell's Bill 
to deal with abridgments. You would not call 
this an abridgment ? — In one sense it is. 

27. It is not our notion of an abridgment or 
what the Act means by the word abridgnjent !-- 
No, an abridgment does not purport to reproduce 
the whole work, no doubt. 

Lord Hohhouse. 

28. He may entirely misrepresent the author ' 

■■■" X 6S. 

29. Was that Doctor Lee's complaint i — Yes. 

Lord Thring. 

30. Surely that is a question of law?— But 

the 
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Lord Hiring — continued. 

the form of remedy of the author, if it is a 
question of law, is a very difficult one. 

Viscoimt Knutsford, 

31. The author, I suppose, applies for an in- 
junction to stop the publication or distribution 
of the book ? — Yes, but the question which 
puzzled Mr. Justice Kekewich when the case 
came before him was, what was exactly the legal 
remedy of the author. He had sold the copy- 
right and that includes* the right to reproduce 
the whole or part. 

Lord Thring. 

32. But it is easy for the author to say now, 
when he sells his copyright, that he will have it 

fmblished as a whole ? — That can be stipulated 
or at the time of settlement, no doubt. 

Earl of Dudley. 

33. Would it meet the case if provision was 
made that the book should bear upon its face 
some record that it was a mutilated copy ? — It 
seems to me that that would be all tnat the 
author, in such a case, could reasonably ask. It 
meets his complaint if it appears in some such 
form that he is not responsible for the book as 
published. 

34. All he wants the public to know is that 
the book as it is produced is, in some shape or 
fonn, different from the book as he wrote it ? — 
Undoubtedly that is the author's complaint. 

Chairwxm. 

35. Then that would be to revert to Sub- 
section (iv.) of Clause 7 of my BUI, that anybody 
who purports to publish an abrid^ent, " shall, 
if so required by such author, either state or 
cause to be statea on the title page of each part 
or volume of the abridgment that the abridg- 
ment is not by the author of the original book, 
or shall in like manner cause to be stated the 
name of the maker of the abridgment " ? — That 
was the sort of provision I was thinking of. 

Viscount Knutsford. 

36. That appears to me to be entirely beyond 
this case; an abridgment is quite a different 
case ? — I feel that. 

Earl of Dudley. 

37. The important point is not quite that the 
abridgment is by a different author, but that an 
abridgment has been made at all ; I am using 
the word abridgment in default of a better ? — 
Yes, and it is not made clear that the abridg- 
ment is not made by the original author. 

Viscount Knutsford. 

38. Is it not really, when it is looked into, a 
matter of arrangement between the author and 
the publisher. If the author has any doubt 
about the publisher, or if he attaches great 
importance to the matter and distrusts the pub- 
lisher's judgnient, he would say, " If I pass the 
copyright to you, you must not publish the 
book without my assent to the alterations you 
propose to make," or vice verm, he may say, " I 
shall retain the copyright in my hands. I will 
wait till I see in what form you publish the 
book " ? — It can be dealt with in tnat way, no 
doubt. 



Chairman. 

39. But the unfortunate author may not have 
the slightest notion that the publisher intends 
to make any such abridgment ? — No. 

Viscount Knutsford. 

40. He may say : " I shall be prepared to sell 
you the copyright when I see the book you intend 
to publish ?— -No doubt. 

Earl of Dudley. 

41. Is it possible that a case like this coifld 
arise under this point. You say that in the case 
of Dr. Lee and his book, Dr. Lee said " This is 
not my book you are publishing " ; and the 
publisher said, " Yes it is, despite the omissions 
I have made." Would it be possible to reverse 
the process, and for the publisher to say, 
" Having left out certain passages, this is no 
longer your book," and for the author to say, 
" Yes it is." Supposing the author had arranged 
to receive certain royalties on the publication of 
his book, would it be possible for the publisher 
to produce a mutilated copy, and by that means 
to escape his liability to tne author ? — I suppose 
the question might arise (though I have not 
known it arise) of the reproduction of a small 
part of a book, and the allegation that no royalty 
was due on that. I have not known it in 
practice, but it might arise, I should think. 

Ghuvrmun. 

42. There is the question whether the extracts 
were ever more than necessary ? — Yes ; I have 
had one case in actual practice in which a pub- 
lisher bought a whole series of old magazine 
stories by various authors, including one, I 
believe, by Sir Courtenay Boyle, published them 
all without the consent of any of the authors, 
and then put on the outside as the title of the 
book the title of one of the stories, and the 
name of the author of that story ; whereupon it 
was assumed by everybody that that particular 
author was either the autnor of the whole book 
or the editor ; and as these were all early efforts 
of the authors in question, and none of them 
wanted them dug up, it made all concerned very 
cross indeed. 

Lord Hohlioiise. 

43. Is it the practice, when an author sells the 
copyright before publication, for him to stipulate 
that the publisher shall publish his book, or is it 
left suh silentio ? — It is usually left in silence, 
and I suppose there is usually an undertaking 
to publisn it in a reasonable time implied. 

44. Then he sells it in the dark ? — To that 
extent he sells it in the dark. Sometimes a 
publisher will keep a book for some considerable 
time before publication. 

45. It seems to me, as you state the question, 
a question of the construction of a contract 
between author and publisher, and that is 
determined before hand by legislation ? — A 
contract that usually contains no provision on 
the point, I think. 

Lord Thring. 

46. I do not think the publisher is bound to 
publish under an implied contract if he buys the 
thing; that is a question that arises after he 
buys it, and has a right to do what he likes with 
it ? — Supposing he buys on a royalty, would he 

have 
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Lord Tlirmg — continued. 

have any right not to publish ; or supposing he 
buys on half profits, would he have a right not 
to publish ? 1 think publication would usually 
be implied. 

47. I think it is understood and never vio- 
lated ; but I think these are questions of contract 
altogether? — Tlien if I may go on, in Sub- 
section 7 of Clause 3 (or I think I am right in 
saying in Clause 3 at all), I do not find any 
prohibition of distributing gi-atis or exhibiting. 
Maps may be easily exhibited in such a way as 
to alFect copyright. The prohibition is against 
seUing or exposing for sale. 

48. I did not intend to prohibit gratis distri- 
bution ? — It will be rather awkward for an 
author if someone may distribute his work free, 
sav, as an advertisement of tea. 

Viscount KnutHford. 

49. You propose that there should be some 
words to cover the case of distribution gi*atis i — 
I think you might omit " gratis " ; " distribution " 
would probably do by itself — " distributing or 
exhibiting." 

GJtavnnan. 

50. Has that been in any previous Copyright 
Act ; is it the law now ? — I think it is. 

Lord Thrinf/, 

51. I do not understand what you mean by 
exhibiting ? — Putting up a copy oi a map in a 
shop winaow, so that a person need not buy tho 
map but may go and look at it in somebody's 
>yindow. 

Cliaii^man, 

52. You think it is the law now ? — 1 think it 
is. I know that in one case (Novello v. Sudlow) 
it was held to be an infringement of copyright 
to distribute music to members of a musical 
society without charging them anything. 

53. Would that be under an Act of Parlia- 
ment ? — It was under the definition of copyright, 
I think. It is not in the express provisions of 
Sections 15 and 17 of the Act of 1842; so far 
as I remember, that case was decided on the 
definition of copyright, " the sole and exclusive 
right of printing and otherwise multiplying." 
It was held that you might not make a copy, 
and therefore must not give it w anyone. 

54. Then under that definition, probably, these 
words would be sufficient to prevent it ? — Yes. 

55. But you think it would be l)etter to put 
that in ? — Yes, it is only putting in the words 
" distributing or exhibiting." 

Viscount Kv if.tMf<rrd. 

56. I observe that in the evidence we had 
before us last year, Mr. Cutler, at Question 1511, 
was asked, " Do you object to the words ' for sale 
or hire ' being inserted in Clause 5 " (in Lord 
Hersehell's Bill) "after the word * multiply '? " 
and he says, " Yes, I should, because that 
narrows the law " ? — I think so : if it be simply 
put " sale or hire ' it would leave out distribu- 
tion without making any charge for it. 

Lord Thring. 

57. If you cannot make copies how can you 
distribute them ? — The maker may be a person 
that you cannot in any way get at ; the maker 
may oe in Americi, and you cannot get at him 



Lord Thring — continued. 

there. Then some of his copies are brought into 
England ; you do not know who the importer is, 
but you find these copies being distributed. It- 
is not an uncommon case. I have a case now in 
my chambers in which somebody has made 
things in America, and we are trying to stoj) 
their being circulated in England. \Ve cannot 
get at the maker. 

58. That does not come under this clause : it- 
must come in the penalty clause if you want to 
put it in ? — Is it not as^uch part of the defini- 
tion of copyright as " selling " ? 

CluiimmiL 

59. WTiat is the next point ? — On Clause 4 i.s 
the first sub-section of the clause meant to cover 
posthumous works ? They are not provided for, 
I think. 

Lord Thring . 

60. No, they have been omitted. If they 
require to be provided for that is a question we 
have to consider? — They were of coui-se expressly 
provided for in the Act of 1842. 

61. I am aware they are ? — It struck me that 
unless they are provided for in that 4th clause 
they are not provided for at all. Mr. Robert 
Louis Stevenson died with some of his work 
unpublished. 

62. I have provided for this under Clause 7 i — 
As long as the Committee note that thev are 
not provided for at present, that is all I desire. 

Cluilnnan. 

63. Anonymous works are not provided for by 
the present law at all, are they ? — They are pro- 
vided for, because they come under works writt<eu 
bv the author, but they are not specially pro- 
vided for. 

64. We will postpone that until we come to 
Clause 7, then / — If your Lordship pleases. I 
was going to ask about that when I came to 
Clause 7. Then there is one other point on 
Sub-section (1) of Clause 4, " tirat publishecl 
after the commencement of this Act in Her 
Majesty's dominions before or simultaneously 
witn its first publication out of such dominions." 
I have had to advise clients, including a noble 
Lord, who was a member of this Committee last 
year, as to what "simultaneously" meant, for 
instance, in the case of a play to be first pro- 
duced in England and America simultaneously. 
Were they bound to do that at the same minute 
of time, or were they to make allowance for the 
difference of time ; how were they to get a simul- 
taneous publication in England and the t^nited 
States. And it seemed to me then that there 
was an opening for a good deal of discussion as 
to what "simultaneously" meant. Would it 
not be better to put " on the same day as." I 
think, myself, if 1 may say so, that if it was^ 
proved tnat there was publication in the L^nited 
States on the 1st March, and publication in 
England on the 2nd March, the English copy- 
right would be gone. I do not think tho courts 
would go beyond the day. 

65. I thought it was you, but it may have 
been Mr. Cutler, who was examined on the 
point of *' simultaneouslj' " last year ; the same 
point was brought before him, and he said it 
would be most disastrous if the word '\shuul- 
taneously" was read to mean the same instant 

of time. 
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of tiiiie, or anything but the same day, because 
• there are a lot of cases that all hinge upon pub- 
lication on the same day ? — Yes ; practically the 
entire copyright between . England and the 
United States hangs on simultaneous publica- 
tion, whatever it may mean. 

Earl of Dudley, 

66. You would have to produce the play at 
foiu* o'clock in the morning ? — I had to advise 
Lord Tennyson about " The Foresters," how he 
was to do it. 

Viscount KnutsfoiKl. 

67. I think there is a good deal of difficulty 
about making publication on the same day. 
They may make the best arrangements they 
can, but something may happen, some faulty 
machinery or something, and the publication 
either in England or America is one day after. 
Will it be simultaneous ?— I am afraid the copy- 
right would be gone, and in the particular case 
to which I have alluded it was probably worth 
10,000t or 15,000?. It would have been a risky 

-experiment if it had been a day later. 

68. Is it not a risky experiment if you say 
" on the same day "? — I should have thought 

■** the same day" would give a good margin. 

Lord Tliring. 

69. But it will not do in Australia? — It 
would not matter in Australia, it is in the British 
dominions. 

70. But the same day is not the same day, as 
you know, all over the world ? — That would not 
apply to the colonies. 

Viscount Knxdsfard. 

71. Do 1 rightly understand that there has 
been a decision of the courts upon the word 
" simultaneously "I — No, not at present. 

72. You would distinctly wish that the words 
* on the same day " should be put on ? — Yes, 
because of the practical diffidulties I have found 
myself in advising clients. The only other 
point on that clause is that Sub-section (6) is 
new; but that would be better considered, 
perhaps, in connection with the international 
copyright. 

Cliairman. 

73. On that Sub-section (5), two years ago, 
when mv small Bill was before a Select Com- 
mittee, we divided upon the point as to whether 
there should be any restriction at all with regard 
to the author having copyright in his transla- 
tion, and we decided by a considerable majority 
then that it was not desirable even to import the 
Berne restriction. I do not know what you 
would say as to that ? — The position is this : you 
have to consider what shall be done ; you are 
giving by international law the foreign author 
the same rights as an English author has ; and 
therefore you have to see that, apart from some 
special provision, the English author has the 
rights that you want to give the foreign author. 

74. My point is that the English author ought 
to have bigger rights? — I am not disposed to 
<lisagi*ee with your tiOrdship. 

75. That is to say, that although* under 
the Berne Convention, in order to get his 
right he must make his translation within 
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10 years from the date of publication, ac- 
cording to the view of the Committee of 1897 
there was to be no such restriction? — This Is 
not, of course, a practical question of England, 
and it arises in England, if at all, between 
English and Welsh ana English and Gaelic ; but 
it is a practical question m India. The trans- 
lation of school books in India it does apply 
to, and there has been an Indian decision tnat 
it is not at present an infringement of copyright 
to translate our school books into another Indian 
dialect. 

76. Do vou think it wise or unwise that an 
English author should have certain rights with 
regard to domestic translation ? — I (Jo not think 
an English author's rights of translation in the 
United Kingdom are Avorth anything. 

77. In India, say ? — I should think they are, 
judging from what 1 know of school books. 

78. Have you any decided opinion as to 
whether it is desirable to place any restrictions 
upon the author being able to prevent transla- 
tion, outside the Berne Convention ? — No decided 
opinion ; but so far as I have any it is in favour 
ot this clause. 

79. Of the 10 years? — Yes; it is not a 
very clear opinion upon the subject. Now 
with regard to performing right, clause 5, 
these are the parts of the Bill which Lord 
Thring has put in to incorporate the Acts of 
1882 and 1888, or to deal with the same subject- 
matter. The first criticism is that this maKos a 
startling change in the law in making a private 
perfbnnance of a musical work an infringement 
of copyright. At the ' present time it is an 
infringement of a dramatic work to perform it 
at a place of dramatic entertainment, which is 
held to be a perfoniiance in pubUc, but not to 
apply to a performance in private. As to a 
musical worK, it is not an infringement to 
perform a song in private. Clause 5, Sub- 
section (1), gives the owner of the performing 
right a right to prevent the performance in 
private. That seems to me a very startling 
change. The present law is that only a per- 
formance in public is an infringement. 

80. We went into that in 1897, and we had 
evidence from Mr. Longman that at all events 
he considered it was a clear infringement to act 
a play in a nursery ? — The present law is that it 
is not so ; that was decided in the case of " Our 
Boys " at Guy's Hospital, where it was performed 
for the nurses and patients by a private dramatic 
club, who made no charge for admission, and it 
was held not to be an infringement under the 
Act. That w^as the case of Duck v. Bates, in 1884. 

Viscount Ktiufsfiyrd. 

81. What suggestion do you make on the 
point ? — I think " or private " should be left out. 

82. Are you satisfied that that will cover, the 
case of Mr. Wall ? — Yes ; Mr. Wall has never 
been able to hit anybody who performed in 
private. 

83. By perfonning in private you mean where 
no money is taken at the doors, and in a private 
room ? — -Yes. 

84. Or a schoolroom ? — ^The people Mr. Wal! 
went at so much were at village " penny 
readings," where generally threepence was 
(!liar2;e<l for admission the curate read some- 
thing 
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Viscount Knutsfm'd — contiiiued. 

thing and the clergyman's oaughter sang some- 
thing, and then Mr. Wall wrote and demanded 
forty shillings. 

85. But his power depended upon its being 
a pubUc performance in the sense that money 
was taken either at the door or inside ? — 
Certainly. 

Chair i7wn. 

86. Would you merely say ** the performance " 
without either ** public " or " private " ? — I should 
think it ought to be " in pubUc." The present 
way in which it is done under the Bulwer- 
Lytton case is to perform in a place of dramatic 
entertainment ; and that has been interpreted 
by the courts to mean in public and not in 
private. 

Lord Thrin^. 

. 87. I do not agree with you. In your own 
book a place of dramatic entertainment was 
construed to be any place where a dramatic 
entertainment took place i — Duck v. Bates was 
the case. The question was raised whether a 
performance of " Our Boys " in the board room 
of Guy's Hospital by a private dramatic club to 
the nurses and patients, no money being taken 
for admission, was a performance in a place of 
dramatic entertainment, and the Court of^ Appeal 
held that it was not. 

88. But the court held in the original case, I 
forget the name of it, that any place in which a 
dramatic entertainment took place was a place 
of dramatic entertainment, consequently within 
the meaning of the Act. Consequently any 

Slace where you did that was a place of 
ramatic entertainment? — In Russell v. Smith 
it was a place where people were admitted for 
money, it was not a regular theatre. 

Viscount Kn.iit8foi*d. 

89. And, moreover, in that case of Russell v. 
Smith it was a mere dictum which was repudiated 
in the case of Duck v. Bates ? — Yes, Duck v. 
Bates is now the leading case in this distinction 
between " public " and " private." 

Lord HobJcoase. 

90. Would it not be well to introduce the 
money test, which I understand has been made, 
and certainly may be made the test of publicity ? 
— ^The Court of Appeal in the case of Duck v. 
Bates undoubtedly did make that test. 

Earl of Dudley, 

91. What is the objection to the money test. 
What can be said against your making the 
taking of money the test .of publicity? — It 
cannot be made the exclusive test, because a 
band that performs cop3nright musical pieces 
without permission, very frequently does not 
perform tor money ; that is to say, the people 
that hear it do not pay money to hear it, it is 
provided by somebody as an attraction to a 
place ; it may be that the people do not pay, but 
yet the band is performing in public pieces 
which are copyright. 

92. But the performers are paid, I suppose ? — 
Yes, the performers are paid. 

93. Then it would merely be an extension to 
make it either the taking of seats by the 
audience or the paying of performei-s ? — Would 
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that quite include all ? Supposing it is not a 
band that is paid, but goes out of charity to 
play, and also out of charity plays someone 
else's pieces without paying for them. I do not 
think the money test can be the only test, 
but all these performances would be in public, 
undoubtedly. The court, as I understand, in 
Duck V. Bates, settled two things, that it must 
be in public or it must be for profit. 

Lord ThHng. 

94. There, I think, you have used two words 
that are most ambiguous; first, what is public, 
and secondly, what is for profit? — It is the Court 
of Appeal, not I. 

Chairman. 

95. There is enormous difficulty. I do not 
know whether you can suggest what should be 
the definition of " public performance." For 
instance, in the Bill of 1890 which I introduced 
(which was a consolidating Bill), we defined 
"public performance" as performance "(a) in any 
place to which admission for the purpose of 
attending that performance is obtained by any 
valuable consideration; (h)in anyplace of public 
entertainment, whether admission to that per- 
formance be obtained by valuable consideration 
or not." And I remember that that definition 
was most severely handled, I foi"get whether last 
year or the year before, and I was told it was an 
exceedingly bad one ? — I had rather leave this 
question to the court, certainly — using the words 
"public performance," and leaving it to the 
court. I do not say it is an easy question for a 
moment, but the court is there to do these 
things. 

Viscount Kniitsfiwd. 

96. The result is that you propose that the 
words " or private " should be left out ? — Yes, 
both in Sub-sections (1) and (2). 

Lord Hobhouse. 

97. And you also propose that the test of 
profit should be introduced ? — I would not make 
it the sole test. 

98. You would rather leave it " performance 
in public " ?— Yes. 

Viscount Knutsfcyrd, 

99. And not have " in a place of dramatic 
entertainment," but that any questions of that 
kind must be left to the Court ? — Yes. Then in 
Sub-section (3.) " The author of the dramatic 
work or musical work shall (except as by this 
Act or by arrangement otherwise provided)," I 
am not certain whether in this Act any other 
provision as regards the author of a dramatic 
work is made. The provisions which exist in 
Clauses 10 and 11 appear not to apply to dra- 
matic works but to encyclopaedias, &c. The 
question that has to be dealt with is this : sup* 

Eosing some theatrical manager says to some- 
ody " Write a play for me for 200f.," in the 
absence of anything more, to whom does the 
cop)nnght belong ? U nder the present law, if it 
were a book, the copyright would belong to the 
person who gave that order and paid for it. I 
assume that the words " except as by this Act or 
otherwise by arrangement " were put in to pro- 
vide 
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Viscount Knuisford — continued. 

vide for the case of commission works; but I 
»coidd not find commission works dealt with in 
the BiU. 

Chaimuin. 

100. What is the next point? — Under Sub- 
section (5) " Where the dramatic or musical 
work, in respect of which performing right is 
claimed, is published as a book, the performing 
right shall not continue after the expiration of 
the term of copyright in the book"; I am not 
quite certain about that. Can it happen ? if they 
both end 30 years after the death of the author, 
which they may happen to do, would they not 
•end at the same time ? 

Lord Tkrivg, 

101. I meant that they need not begin at the 
same time; I have made the dramatic work 
begin with the copyright in the book ? — But 
SiiD-section (5) is the ending ; are they both to 
<jnd at the 30 years after the death ? 



Ghai 



irvuin. 



102. Supposing it a posthumous work ? — 
There is no provision for posthumous work in 
the Bill 

103. But that might be so ? — Yes, it is a case 
that mi^ht have to be dealt with. Then, in 
Sub-section ^6), the provision as to notice is new 
as to dramatic works in England ; it exists as to 
music, but it is new as to dramatic works. It is 
only applied to dramatic works when they have 
been published as books. At present the law is 
that you must put a notice on your song if you 
want to retain it ; but there is no such provision 
as to your plav. This introduces a new clause 
as to plays published as books, but not as to 
-other plays. 

104. How can you reproduce a play unless it 
is published in book form ? — It can be taken 
from the performance of the play. Anyone with 
a shorthand book, any shorthand writer, can 
take it down. That was done, I believe, with a 
number of the Gilbert and Sullivan operas, in 
order to get the words for America. 

105. How do you propose to meet that ? — My 
cloubt is whether the Committee intend to apply 
this doctrine as to music at all to plays. It was 
intentionally not applied to plays when the Wall 
Acts were passed, because a play was felt to be 
^i serious matter, and nobody would think of 
infringing the right to perform it; whereas 
people might sing songs without thinking it 
was forbidden. 

106. Is there any harm in it? — The harm 
seems to be this, that you are taking away from 
the playwright his sole right of performance 
unless he takes care that on every copy of his 
book some kind of notice is put. 1 do not see 
why in the ease of a play (whjch is an important 
matter) that restriction should be put upon the 
;^)wner of a play. 

Lord Thrill g, 

107. Take one of Tennyson's plays. I for one 
should never have imagined it was intended to 
be acted unless the dramatic right was reserved ? 
— Take a very popular play, such as " The Little 
Minister." Under this clause, supposing " The 
Little Minister *' was published as a plav as well 

(0.23.) ^ ^ 
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as a novel, unless on every copy of the play 
there was a notice that the performing nffht 
would be reserved, the only remedy the autnor 
could get is 20i., because you limit the penalty 
in Clause 7 to that. I can understand its being 
applied to music, because people can easily per- 
form it in public without knowing that they are 
infringing the right ; but a man who takes the 
trouble to write a play ought not to have to take 
the trouble to forbid the performing of it in that 
way. It is an extension of the present law. 

Viscount Kniitsford. 

108. Have you reported to that effect to the 
Board of Trade ? because this clause was in 
Lord Thring's original Bill, I tihnk, which was 
submitted to the Board of Trade and by the 
Board of Trade to you ? — No, I think it was not ; 
I have the Bill here. 

109. TiOok at Sub-secrion (6) of Clause 5? — 
In the original Bill the clause was 7 ; perhaps 
your Lordsnip has got the second edition ; I have 
the first edition before me and the performing 
right was Clause 7. That is the original Bill 
submitted to me to report on by the Board of 
Trade {handing the same to the nohh Lord). In 
that the two Wall Acts were not reproduced, and 
this point was not dealt with. 

Viscount Knut^ford.] That is not the one I 
have. 

Earl of Diulley. 

110. What is the date of that copy of yours ? 
— It has not got a date ; only the year 1899. 

Clunrnuin. 

111-112. What is the next point ? — I have no 
comment to make on Sub-section (7), except 
again that that applies to dramatic works. My 
point is the same as on Sub-section (6), that it is 
new as applying to dramatic works. If this 
principle of notice in Sub-section (6) is applied 
to dramatic works, then Sub-section (7) should 
stand. 

Viscount Knutsford. 

113. Is there not some convenience when 
dealing with performing right to make it the 
same for all classes of performing right, dramatic 
and musical ? — I thinJk that a play stands on a 
very different footing from a song. People sell 
copies of a song to oe performed ; they do not 
sell copies of a play to be performed. If you buy 
a copy of a play it is usually for your private 
reading ; it is not sold as a song is; with the in- 
tention that someone should perform it. 

114. You would suggest that this part of the 
Bill referring to performing ri^ht should be 
recast, and performing right in plays be distin- 
guished from performing rights in musical 
pieces? — I do not know whether it would be 
necessary to recast the whole clause ; it will be 
enough if Sub-sections (6) and (7) are made t6 
apply only to musical pieces. 

115. You are only afraid that by omission to 
insert this, injury may be done to the owner of 
the performing right ? — Yes. 

Earl of Dudley. * 

116. What happens with those plays that are 
sold for private performance ? For instance, 

B Messrs. 



10 



Ml^tJ'^^S OF EVIDENCE TAKEN BEFORE THE SEI/B^ 003^^^^: 



M 



6 May 1899.] 



Mr. ScRurroN. 



[Continued. 



Earl of Dudley — continued. 

Messrs. French sell plays. Have they in every 
case bought the copyright? — Yes, they must 
have some right to sell the play; they either 
have the copyright or are selling as agents for 
the owner of the copyright. Take that play, 
"Our Boys," it is sold for private dramatic 
societies to perform ; but if any of them per- 
formed it in public there would, be an action 
against them. 

117. Messrs. French sell plays on the under- 
standing that' they shall only be performed in 
private ? — It is not an understanding. The law 
IS that they cannot be perfonned in public. 
You can buy the book to read it, and you can 
perform the play in private ; but if you perform 
it in public you are infringing the perfonning 
right. 

118. But supposing one bought a pky from 
Messrs. French and acted it for a charity, and 
charged an entrance fee, would a special 
arrangement have to be made in that case ? — Yes, 
under the present law. 

Lord ThriTig.] That is the point ; you would 
be subject to pay damages to tne author. 

Earl of Dxuiley. 

119. I remember a case a little while ago when 
"Diplomacy" was played by some friends of 
mine in a theatre at Edinburgh ? — For money 
taken at the doors ? 

120-1. Yes ? — No doubt that was by arrange- 
ment with the owner of ** Diplomacy." Owners 
freely give permission for tne performance of 
plays fcr that sort of thing. The Gilbert and 
Sullivan operas are allowed for charities on very 
small fees, oecause the publisher gets a number 
of copies sold by authorising it. 

ChaivTnan. 

122. Then lecturing right. Clause 6. Have 
you anything to say with regard to that? — 
There is the same question about " or private " as 
in the performing right. 

Lord Thring. 

123. Only I think, if you wUl look at your own 
Bill, you will find that lectures, as I understand, 
ore protected ; private lectures ? — Yes. The 
difficulty that has arisen there is to know 
whether a lecture which is delivered to an 
audience admitted only on conditions is public 
or private ; and the courts have held in that case, 
curiously enough, that it is not publication to 
divest the common law right. 

124. That is the very reason that I put 
" public or private " into both of those clauses, 
because it is as clear as daylight that the courts 
held that a private lecture was an infringement ? 
— They certainly do hold that such a perform- 
ance of a musical piece or play is publication. 
Of the two, if we are going " to make them 
consistent, I would rather have "or private 
struck out in both cases than have " or private 
left in both cases. 

ChairirwM. 

125. I was just thinking about this private 
delivery of lectures. I see that in the Report of 
the Royal Commission of 1878, or rather of Sir 
James Fitz James Stephen's notes at the end, he 
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represents the Commission as having suggested 
an alteration of the law : " The author of any 
lecture and his assigns shall have (a) the 
exclusive right of delivering such lecture for the 
term of copyright commencing from the first 
delivery thereof;" without saying whether it is 
public or private. I suppose that would mean 
public or private ? — Yes. 

126. So that you are restricting the law if you 
leave out " or private " here ? — There is no doubt 
that the views of the courts about plays and 
lectures are inconsistent. 

127. And if you leave out the words " or 
private " you are undoubtedly placing a restric- 
tion which has not been placed upon it before ? — 
Yes. 

128. And a restriction which was not 
suggested by the Copyright Commission ? — Yes. 
Sub-section (6) makes the lecturing right cease if 
the lecture is published as a book. Under this 
clause, if a well-known lecturer first gives his 
lecture without publishing it, and then there is 
a demand for it from people who cannot attend,, 
and it is published as a book, he will lose the 
sole right of delivering it as a lecture. 

Viscount Knutsfard. 

129. Then he gains by the sale of the book^ 
—Yes. 

Lord Thring.] I buy my lecture and have my 
class, and read a lecture out of this book to my 
class. It is monstrous, in my opinion, that that 
should be an infringement. 

Chair}na7i. 

130-1. That is in accordance with the recom- 
mendation of the Commission as it is in the 
Bill. They say : " If he publishes such lecture 
as a book, his exclusive right of deKvering it 
shall thereupon determine " ? — I do not want 
to take up the time of the Committee. I 
respectfully say that I cannot see why he 
should. 1 do not see why the owner of a play 
should lose the right by performing the play. 

Earl of Dudley. 

132. But would the reading of a lecture to a 
class be infringing the right ? — I should have 
thought it was not, in private. 

Lord Thring. 

133. No, a lecture in private is protected now; 
therefore, if you read out of a book in private 
you would infringe the copyright, which 1 say is 
monstrous ? — This is rather fiir-sweeping, because 
it includes " sermon " also. 

Earl of Dudley. 

134. Is there not any wav by which the right 
of the lecturer to deliver the lecture should be 
secured after he has published it in book form, 
and at the same time under which it would be 
possible for a schoolmaster or anybody to read 
that lecture to his pupils or his students ? — It 
" or private " were left out, that would effect that 
object ; but I do riot like Sub-section (6). 

135. What is the law now ? — As far as I know 
there have been very few cases on lectures; 
therefore one has to speak somewhat in the dark, 

but 
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Earl of Dudley — continued. 

but I believe there is no such law now ; I believe 
it is new law. 

136. Can anybody now deliver a lecture made 
by somebody else ? — It is believed not. There 
have been two cases in which someone has tried 
to print a lecture delivered by somebody else; 
one is Caird v. Sinic, and the other is Nicols v. 
Pitman. In both cases the person endeavouring 
to do so was stopped, and in Caird v. Sime was 
stopped by the House of Lords. 

13Y. That is from producing it in book form ? 
—Yes. 

138. What is to prevent anybody from getting 
hold of a lecture delivered by somebody else and 
going and reproduci!ig it afterwards ? — ^Curiously 
enough there has never been a case ; the ques- 
tion has never V)cen tried. 

Lord Thring. 

139. Sir James FitzJumes Stephen is of opinion 
that a dramatic or musical work, if published as 
a book, may be represented without the permis- 
sion of the author :' — Yes, and he was held to be 
wrong, (Chappell r. Boosey, 21 Ch. D. 232) : that 
statement did startle people. 

A'iscount Knutsford. 

140. If I may refer to your answer last year 
^t question Xo. 3810, you said : " With regard 

to lectures, I am not sure that I understand or 
ii^ee with the proposals in either the Herschell 
Bill or the Monkswell Bill ; that is also a very 
difficult subject, though I do not know that it is 
of very great importance, as there have been 
only two cases iii the last 20 years, and in both 
of them the lecturer has been protected " ? — Yes. 
Those two are Caird v. Sime and Nicols v. 
Pitman. 

141. " But undoubtedly both the Herschell 
Bill and the Monkswell Bill are proposing to 
make changes in the law. Clause 12, Sub- 
ijection (L) of the Herschell Bill, proposes to 
-enact that the first public delivery of a lecture 
«hall be deemed to be publication thereof. That 
raises the question, what is public delivery of a 
lecture ? At present delivery to a paying 
4iudience is held not publication in Nicols v. 
Pitman, and delivery of a lecture by Professor 
Caird to his students, who were admitted upon 
terms, was held not to be publication. But this 
Herschell Bill proposes to make public delivery 
of a lecture (without defining it) publication. I 
do not know whether it is proposed or not to 
sweep away the present cases, which decide that 
there is such a thing as conditional publication, 
which does not divest the common law right'* ? 
— The truth is that the law as to lectures is one 
of great luicertainty at present ; there have been 
only those two cases in the last 20 years ; in 
oach of them the lecturer has been protected ; 
in each it has been held that by delivery to a 
paying audience he did not forfeit his right to 
prevent other people from publishing. But 
there have been very few cases, and manv 
questions are unsettlea, with regard to which it 
IS difficult to sav what the courts would hold 
:about them. 

142. You say that the law is doubtful, and it 
is difficult to say wliat the decision would be?— 
Yes. 

143. Then as we are a Committee to consider 
(0.23.) 
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the question, it seems desirable if we are framing 
a new Bill, that we should try and make the law 
clear, or at all events remove some of the doubts? 
—Yes. 

144. Does this Bill on the whole meet your 
view as to that ? — I do not like Sub-section (6). 

145. Let us take it by steps. First of all, do 

?)u agree with Sub-section (1) of Clause 6 ? — 
es, on the whole I do. I am doubtful about 
" or private," but on the whole I think the sub- 
section had better stand. 

146. Then Sub-section (2), do you aCTee with 
that ? — Yes. I am not quite sure what Lord 
Thring means by "first delivered." Is this 
" public or private," again ? 

Lord Thving, 

147. It would be public or private ?— Suppos- 
ing the lecture is first printed ? 

148. Then if the lecture is first printed I do not 
think it is a lecture at all? — Supposing that 
Mr. Birrell were going to give a course of lectures 
somewhere, and before he delivers them he pub- 
lishes the manuscript so that people may follow . 
them as he delivers them ? 

149. I do not intend that that should be a 
lecture at all ? — That is the controversy about 
Subsection 6. I should object there ; I think he 
ought to keep the right. 

Cltamnan. 

150. I am not quite sure that you might not 
draw a distinction between Sub-sections (1) and 
(2) about "pubHc" and "private. It might bo 
that " or private " ou^ht to be in Sub-section (1) 
and not m Sub-section (2). Supposing a man 
were to deliver a lecture to a circle ol friends to 
see what it was like, in America, say, and then 
were to come to some part of Her Majesty's 
dominions and re-deliver it in public, ought ne 
not to have the lecturing right ? — I should have 
thought so. 

Viscount Knutsford. 

151. Just let me go through these sub-sec- 
tions ; I want to get your view as to in what way 
the law should be stated. At present it is very 
doubtful what the law is, and we want to state 
the law as we think it ought to be ? — Shortly, if 
I may say so, I should personally give the author 
of a lecture the right to deliver, and the right to 
print for the term of copyright, life and 30 years ; 
he could not deliver it, of course, after his life, 
but the right to print should extend for 30 years, 
and my substantial quarrel with this clause is 
Sub-section (6). 

Earl of Dudley. 

152. But then that would prevent the use of a 
lecture, after it had been printed, in schools and 
colleges, and places of that kind, would it not ? — 
I doubt whether any schoolmaster has the right 
simply to read someone else's work, into which 
he has put his labour, without in any way acknow- 
ledging or paying for the trouble that is being 
saved him. 

Lord Thriiig. 

153. He buys the book ? — Except by buying 
the book. 

Earl of Dudley. 

154. He buys the book ? — The tendency of this 
would be to prevent the lecture being published. 

b2 No 
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Earl of IhuUey — continued. 

No lecturer with a valuable lecture would publish 
it in book fomi, so that you are stopping the 
disseminating of it ; it would be to his interest 
not to publisn it. 

155. That is as the clause now stands ? — Yes. 

156. Can you suggest any middle courses be- 
tween that objection and the other objection; 
that seems to me also a strong one, viz. : That 
by giving the author full copyright powers you 
reafly prevent a great deal of the utility of his 
lectures in book form ? — It is, no doubt, a very 
difficult point, particularly if sermons are included 
in lectiu-es. 

157. A sermon I did not mention, because I 
thought that was different ? — It is included in 
the definition of " lecture " in this Bill. 

Chairaman. 

158. What is the meaning of Sub-section (7). 
" The lecturing right shall not be infringed by a 
report made of a lecture in a newspaper ' ; under 
that clause what would happen ? A man pub- 
lishes, and has the right to publish, a lecture in 
a newspaper; has or has not anybody else got 
the right to deliver first in public, or secondly in 
private, that lecture which nas been copied into 
the newspaper with the consent of the lecturer? — 
I had not noticed the point before, bvit I think 
those two clauses as drawn afford material for a 
most delightful law case. 

159. That is rather what occurred to me ? — I 
think, if I may say so, that is a very important 
point. 

Viscount Knutsford. 

160. You want some words to the effect that 
the delivery of such report, without the consent 
of the owner of the copyright, should be an 
infringement ?— Yes. 



h 



GhciirTiiaii. 

161. Then it would be delivering in public; 
ou could not prevent a person reading out to 
is wife and family the report of a speech, for 

instance ? — No. 

162. Therefore, one must be very careful 
throughout here whether one puts " in public " 
or " in private,'' or in both ?— Yes, I think the 
Committee will really, on this point, be making 
the law, because there is very little law on 
lectures at present. Then there are one or two 
quite small points about Sub-section (8). It 
seems rather hard if the lecturer may give 
notice at the close of a lecture, after reporters 
have been taking it down all through the lecture, 
and then find they are not allowed to use their 
notes. 

163. You would leave out the words "or 
close " ? — ^Yes ; then I am not certain that it is 
quite fair to give notice on one of the doors of 
the building ; if there were a number of doors 
by which the public could enter they would have 
to go round to all the doors to find out whether 
there was any notice. I hope the Committee 
will bear in mind that the definition of lecture 
includes sermon at present, and consider how 
Sub-section (8) is going to apply to a sermon ; 
whether the preacher with his text is also going 
to give notice that all reproduction is prohibited. 



Earl o{ Dudley. 

1 64. That would be done by written notice on 
the church door ? — And the congregation would 
have to pause before going into church to see 
whether there was such notica 

Viscount Knutsford. 

165. It is only forbidding a report in a news- 
paper ? — Yes. I am not sure about Sub-section 
(10). I think the section in the old Act is sup- 
posed to leave the common law as it is. That 
section was discussed in Caird v. Sime, and the 
House of Lords held that it meant that the com- 
mon law remained as to lectures in endowed 
places, and therefore, until they were absolutely 
published and given unconditionally to the 
public, the lecturer could protect them. That 
was the case of Caird v. Sune, where Professor 
Caird was lecturing in the University of Glas- 
gow. So long as the Committee understand 
that that is a change in the existing law, and 
that it would take away from professors of uni- 
versities rights that they have at present upon 
the decision of Caird v. Sime ; that is my point. 

166. With regard to the question that we were 
discussing about the delivery of a lecture after 
the lecture has been published as a book, was 
there not some dictum of Mr. Justice Stirling 
upon that point. I think we had it referred to 
us last time ? — I do not think I mentioned it. 
Nicol V. Pitman was before Mr. Justice Kay, I 
remember ; but I do not remember the dictum, 
to which your Lordship refers. 

167. If you have the evidence of last year you 
will find a question of mine, No. 1778. I said : 
" t think Mr. Justice Stirling considered (though 
he did not give an absolute decision as to the 
effect) that oral recitation of a lecture that had 
been published as a book was not an infringe- 
ment. I do not know whether it is an obiter 
dictum or a decision, but I am told that is so " ; 
and then Mr. Cutler said : " I am not aware of 
that case ; is it Caird v. Sime " ? — Now that 
your Lordship mentions it, it is not Caird v. 
Sime, but I have an impression that in one of 
the living-picture cases the question turned up 
as to a recitation, but it was not the point 
decided in the case I was then arguing. I think 
there is such a dictum, now that your Lordship 
mentions it It had nothing to do with the case 
particularly, if it was living pictures ; but I 
think there is some such dictum.- 

After an adjournment. 

Chairman. 

168. We have got to Clause 7, I think ? — Yes. 
The first- point is posthumous works; they are 
provided lor by the existing Act, and unless they 
are provided for in Sub-section (1^ of Clause 4 
they are not provided for in the Bill. 

Lord ThrLn{/. 

169. Would it not be very much better, both 
with respect to anonymous and posthumous 
works, simply to say that an affidavit of author- 
ship should be sufiicient and leave it so ? — Why- 
should we interfere with them at all. You 
want, I suppose, in the first place (to take them 
separately) to give copyright to posthumous, 
works. A man may aie with a work almost 

finished 
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Lord Thring — continiieA 

finished and want to give his family the benefit 
of it. I do not think the Bill provides for 
that. 

170. But he would have that anyway, would 
he not ? — ^The Act of 1842, Section 3, provided 
first of all for books published in the lifetime 
of the author, and then for books published after 
the death of the author. Clause 4, Sub-section ( ) 
does not use the phrase about works published 
in the lifetime ; but if it is meant to apply to 
books published at an earlier date you have 
covered posthumous works in that clause. 

Chaii^ian. 

171. Then the question would be when the 
80 years should nm from ? — Yes. 

172. It ought to be made clear? — Yes, other- 
w^ise it is made doubtful. 

Lord Thring. 

173. What are you going to give them, 30 
years ? — That is rather a question for the Com- 
mittee. I assume it would probably be published 
very soon after the death of the author, but it 
cannot be added to, except that one of Robert 
Louis Stevenson*s works was added to, I believe. 

174. Then I take it that, in your opinion, 
posthumous works should be put in, and you 
would give them 30 years ? — Yes. 

Chdrimin, 

175. Whenever published, even if published 
30 years after the death of the writer ? — Yes ; 
you might discover manuscripts. 

176. With regard to pseudonymous or anony- 
mous works, is there any necessity for having 
anything at aU ? — There is nothing in the exist- 
ing Acts. I should have thought it was a hard- 
ship. For instance, everybody knows who Mr. 
Anthony Hope is, though he is publishing under 
an assumed name. Or, take a still more noted 
case — ^George Eliot never published a work under 
her own name. 

177. I have a letter from Mr. Anthony Hope 
Hawkins on the subject, which I will read : 
" This clause, as it stands, inflicts a severe penalty 
and a great hardship on authors who publish in 
this form : (1) Their copjmght is cut down to 
30 years ; this is taking the strongest possible 
case against them ; it judges them dead the 
moment they have written. (2) The require- 
ment of an edition under their own names is 
hard ; that means an edition under a name that 
carries no goodwill (apart from possible private 
but weighty reasons for concealment). It would 
have compelled George Eliot to publish an 
edition as Mary Ann Evans. To take a few cases 
at random: it would to-day oblige Anstey 
Guthrie, 'A Son of the Marshes,' Henry S. 
Merriman, to publish under names practically 
unknown to the public and carrying no goodwill. 
True name means, I suppose, surname — ^anyhow, 
people's full name. This surely is not necessary 
m any public interest. I see the difficulty as to 
date 01 death ; but, so far as I can learn, the 
present law makes no distinction, and I have 
never heard of any real difficulty arising. If 
some special rule be held necessary, I would 
venture to suggest that a declaration of author- 
ship made by the author, his executors (say 



CAairmari— continued. 

within 12 months of death, or the owners of 
copyright with the author's consent, if living), 
should take the place of an edition. This deem- 
ration might be made and filed either at the 
British Museum or Stationers' Hall. If the pre- 
sent form of the clause is adhered to, at least 
the period should be lengthened. I imagine that 
the greater number of anonymous or pseudony- 
mous books are early works. An average life 
should be allowed after publication — say, at 
least, 25 or 30 years ; and copyright given for a 
term of 55 or 60 years after publication. But 
the declaration plan seems the fairer, and to be 
open to no substantial objection. I do not, how- 
ever, myself see that any special clause has been 
proved to be nec(jssary " ?— I entirely agree. 

Viscount Knutsford. 

178. You must have some provision for the 
name being known and declared at some time ? 
— Would that not be a question of identification 
of the plaintiff in an action. 

179. If we accept the time of death and so 
many years afterwards, as I hope we shall, there 
must be soine time when the death of the real 
author is known ? — Yes. 

180. Therefore there must be a declaration 
either by the executors or some one else ? — It 
might be a declaration of the representatives of 
the deceased within a certain time after his 
death. 

Chairman. 

181. Is it necessary to have any thing at all ? 
— I think that what Lord Knutsford says would 
be a difficulty. A person going to publish wants 
to know when he may oegin to publish, and 
unless he has some means, after tne death, of 
finding out who the man is, there would be a 
difficulty. 

182. Under the present law there is registra- 
tion, but if you do away with registration you 
must have something equivalent to-it that will 
enable you to find out the authorship ? — I do 
not know in practice what name is registered, 
I do not know whether Mr. Anthony Hope 
Hawkins registered his copyright. He need not 
do it by right, but if he does I do not know, 
under what name he does. 

183. We had it in evidence last year that 
Mark Twain registers in his own name, and no 
doubt every one will know when Mark Twain 
dies and when Anthony Hope Hawkins dies ? 

Viscoimt Knutsford. 

184. But to revert to my point ; you must have 
some kind of declaration made so as to know 
that A. B. is dead, and that he is the author ? — 
I should rather agree with that. Several people 
said they were the authors of George Eliot's 
books. 

Chair^nan. 

185. And Henry Reeve got hold of the wrong 
one ? — ^Yes. 

186. Then take the case where a man never 
allows his identity to be known, such as Junius ; 
how could you do it then ; could it be done by 
way of trustees; by way of making the pub- 
lisher the tr jstee for the author, and ne making 

some 
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Chairman — continued. 

some declaration? — I believe Professor Seely 
never formally said that he was the author of 
Ecce Homo. I have no comment on Clause 8 
or 9, unless the Committee wish to ask me 
anything. Then Clauses 10 and 11 I am not 
sure about. The law at present is, that where 
any person procures another to write a book or 
any article in a periodical for him, paying for it 
on the terms that the copyright shall belong to 
him, the copyright belongs to the employer. 
These two clauses split up that section ; tney 
leave out the provision about a person writing a 
book for anotner altogether, because Clause 10 
applies to encyclopaedias and dictionaries, or 
other like works, and Clause 11 applies to 
periodical works, they leave out the book at 
present dealt with by Section 18 of the Act of 
1842. Section 18 of the Books Act is a very 
useful Section, and comes into operation in a 
large number of cases, and substantial parts of 
it are left out in these two Clauses 10 and 11. 
For instance, it strikes me as odd that the pub- 
lisher of a dictionary should have the copyright 
in the book. I do not know whether the 
publisher of Liddell and Scott would have 
copyright as against Liddell and Scott in the 
absence of agreement to the contrary. 

Lord Thriwj, 

187. He would be trustee, of course, for them ? 
— Why does your Lordship say " of course " ? 
I should have thought it a doubtful point. 

Viscount Knutsford. 

188. What is the law in the case of an en- 
-cyclopsedia now ? — That the person projecting it 
has the copyright ? There is nothing about 
dictionaries at present. 

189. But there is quite as good a reason for 
the dictionary as for the encyclopaedia? — A 
dictionary is very frequently the work of one 
man ; an encyclopaedia is never the work of one 

man. 

Lord Thrliig. 

190. What harm would it be to leave it to ar- 
ranci^ement beforehand ? — The answer is that 
practically they do not arrange. An enormous 
quantity of business is done at the present time 
without any formal arrangement as to copyright, 
and Section 18 of the Books Act has provided 
as to what shall happen Section 18 oi the Act 
of 1842 provides "That when any Publisher or 
other person shall before or at the time of the 
passing of this Act have projected, conducted and 
carried on, or shall hereafter project, conduct, 
^nd carry on, or be the proprietor of any En- 
•^yclopoedia, Review, Magazine, Periodical Work, 
or work published in a series of books or parts, 
or any book whatsoever, and shall have employed 
or shall employ any persons to compose the 
same or any volumes, parts, essays, articles, or 
portions thereof for publication in or as part of 
the same, and such work, volumes, parts, essays, 
Articles or portions shall have been or shall here- 
After be composed under such employment, on 
the terms that the copyright therein shall belong 
to such proprietor, projector, publisher, or con- 
ductor, and paid for by such proprietor," then 
the copyright belongs to him. 

191. What is the use of that clause? — The 
greatest possible practical use. A large quantity 



Chainnan. 

of copyright depends upon it at the present time, 
and people have got used to working under it 

192. This is not in the absence of agreement, 
it is by agreement? — But those terms, by the 
decision of the court, are implied. It is not 
necessary to have any express agreement as to 
newspapers, and a large number of Law Reports 
— this applies to an enormous number of cases. 
A newspaper proprietor says to a man, " Write 
an article,' and does not say anything more. 

Viscount KnuUtford. 

193. Has any difficulty arisen under that 
section ? — No ; the only extension that the courts 
have made is " we can imply an agreement ; it Ls 
not necessary to have an express agreement that 
the copyright belongs to the proprietor; we 
imply it if a person writes an article tor a news- 
paper or the Law Reports. 

CJiairman. 

194. I should think it would be some time 
before the judges came to that decision? — Yes, 
there are four or five cases. It is pretty well es- 
tablished now. 

Lord Thring. 

195. Why can they not make an arrangement 
as in ordinary circumstances ? — I am aAraid the 
answer is that they do not, and you have educated 
them for 50 years in a system by which they 
need not. 

Viscount Knutsford. 

196. With reference to Clauses 10 and 11, 
would you prefer their being omitted ? — No, I 
prefer that something should be put in which 
covers the whole ground. Section 18 of the Act 
of 1842 makes it depend upon a condition. 

Cluiii^man, 

197. Have you considered in what way you 
would provide for that ? — I think the present 
Section 18 of the Act of 1842 is too long, but I 
would have a clause against reproducing, with 
this alteration, that in Section 18 it is 28 years 
before an article can be published singly. I 
think in Lord Monkswell's Bill the proposal is 
that after two years an article might be 
published singly. 

198. Like Clause 11 ?— Yes. 

199. Therefore, you would cut out Clause 10 
and incorporate the words of Section 18 in 
Clause 11 ? — Yes, except that I would change 
the 28 years to two. 1 would put the words ot 
Clause 10 into Clause 11. 

200. And then have a separate clause ? — No, 
it could be done in one clause, as it is now. 

201. Then you would incorporate the present 
law in this Bill by reproducing Section 18 of the 
Act of 1842, but altering it in such a way as to 
incorporate Clauses 10 and 11 with it ? — Yes, 
but Section 18 does cover a great part of Clauses 
10 and U. 

Viscount Knutsford. 

202. Therefore, I want to know why we have 
been asked, practically, to insert clauses relating 
to encyclopaedias and dictionaries, reviews ana 
magazines, which are included, apparently, in 
that Section 18 of the 1842 Act?— The criticism 
that I should make upon these two clauses is 
that they do not put the passing the copyright 
to employers on the two conditions which are 

laid 
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Viscount Knxitsford — continued. 

laid down in Section 18, namely, that he should 
have employed on terms, express or imphed, 
and that he should have paid; but they say 
that the publisher of a dictionary, whoever he 
may be, and whatever the dictionary is, shall 
have copyright if it is the work of one man. 
That is not the present law. 

Chai7inan. 

203. With regard to payment, has it not been 
decided that there must be actual payment ? — 
Yes, I think that is a little too strict. 

204. You would say that a promise to pay 
would be sufficient ? — Yes. 

205. And, therefore, you would amend Section 
18 to that extent? — Yes; and, of course, the 
grammar of Section 18 is hopeless, as anybody 
can see who reads it. 

206. Now Clause 12 — protection of news- 
papers ? — I have nothing particular to say as to 
that; the responsibility for Clause 12 is on the 
Committee. I foresee some employment for 
lawyers out of it. Clause 13 is existing law. 

207. With regard to penalties, have you any 
points to urge? — Clause 14 omits "distributes 
or exhibits." It is the same comment that I 
made on Clause 3. 

Lord Tftring, 

208. I want to ask one question upon that. 
I do not understand what vou mean bv " dis- 
tributes or exhibits." How can a man distribute 
unless he has a right to it ? — By " distributes " I 
mean this : Supposing an edition is published in 
America, it cannot be attacked there because 
there does not happen to have been copyright in 
America; then supposing a quantity of that 
edition is sent over here cheaply, and some 
grocer, to advertise his tea, gives to every 
purchaser who comes into the shop one of these 
copies, he is distributing not selling. 

209. Has he not a right to do so? — Why 
should he distribute my copyright book in 
England for the reason that he does not take 
money for it ? 

210. But if the book could be imported into 
England what harm is he doing ? — No ; I could 
have stopped the importation if I knew who the 
man was who was importing it, but that is just 
what you cannot find out in time. 

211. Then it is a pirated copy ? — Yes, but you 
have only made it an offence to sell or expose 
for sale, and he is not doing that. 

212. Then again, what do you mean by 
" exhibiting " ? — That is a word especially used 
as to pictures, but it also applies to maps. Maps 
come under the Act. Suppose a man puts up a 
copy of a map in his window so that people can 
go and look at it instead of buying the map, he 
IS exhibiting it. 

213. How can he unless he is legally possessed 
of it ? — The same thing may have happened 
there ; it may have come from America. 

214. Then " exhibiting or distributing" only 
applies to piracies ? — It applies to works made 
without consent in America that you cannot 
stop the making of unless you happen to have 
published at the same time in America. 

215. You mean if anybody distributee or 
exhibits a pirated work ? — ^A work made without 
the consent of the author. 



Lord Thring — continued. 

216. That is another thing ?— It is a practical 
difficulty that you have to deal with ; a number 
of editions are made in America in that way. 

217. You want to apply "distributing or 
exhibiting" to ordinary copyright. It is the 
" distributing or exhibiting " a pirated work ? — 
Yes, just as selling only applies m the same way. 

Viscount Knnisford. 

218. It only applies when a man knows or has 
reasonable cause to believe that the work is 
pirated ? — Yes. 

Lord Thring, 

219. Otherwise a man may have got it without 
knowing it ? — Then you give him warning and 
stop him, and if he does not stop you get hold 
of nim. 

Viscount Knutsford, 

220. Then he has not only had reasonable 
cause for knowing, but he knows ? — ^Yes. Then 
there is another matter which perhaps Lord 
Thring has considered. Under the present law 
the consent of the author to any assignment 
must be in writing. This clause (and so far as I 
can see the Bill), omits that provision, so that if 
you can prove consent without writing, it is 
sufficient. Under the present law all assign- 
ments of licences must be in writing. Section 15 
of the Act of 1842 is '* any book in which there - 
shall be subsisting copyright without the consent 
in writing of the proprietor." 

Lord Thring. 

221. You want " in writing " inserted ?— Yes ; 
then there is another point on the last line of 
that clause. At present under the Customs Act, 
under which you stop importation, copies are to 
be forfeited and destroyed. This clause gives 
them to the owner of the copyright. I cannot 
see why the Customs Act and the Copyright 
Act should not be brought into line. You can- 
not both destroy a thing and give it to the 
owner of the copyright. 

Viscount Knntsford, 

222. I understand this Bill to over-rule the 
Customs Act? — Then ought it not to be ex- 
pressly referred to in the schedule of Acts or 
parts of Acts repealed. At present the two Acts 
apparently clash on the face of them. Then on 
dlause 15 1 quite agree with the power of seizing 
works that are being hawked. I do not quite 
understand the provision about "If any such 
owner cannot readily be found," because the 
court is not to act unless the owner applies. 

223. No, this is only the delivery " on proof 
of the book being pirated may direct the same 
to be delivered up to the owner of the copyright, 
or, if such owner cannot readily be found, to be 
destroyed " ? — Then the court will never have 
acted to get the book at all, unless the owner 
has applied to it, so that it is assuming an owner 
who has applied and then fled apparently. 

224. Then you would leave out *' if sucn owner 
cannot be found " ? — Yes. Then I think there 
is a clause that is wanted to add to that, that \p 
the search warrant clause; it is put in m 
Clause 8 of the Copyright (Artistic) Bui that you 
have before you. The practical difficulty 
to be dealt with is this — it has arisen at 

present 
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Viscount Knutsfoi'd — continued. 

pi'esent in the case of works of art and 
musical works (musical works would come under 
this Bill). Somebody unknown, generally in the 
Channel Islands, prints piracies which are sent 
over to this country through the post ; but we 
cannot use the Post Office Acts to stop them, 
because the Post Office requires us to say that 
in a particular package there are piracies before 
they will open it. Then they get to some 
unknown person here who acts as the receiver, 
and he sends out a number of hawkers, men of 
straw, who in the streets sell this copyright music 
at lc2. a copy, and copyright pictures very cheap. 
The hawkers' clause of this Bill enables us to 
get at the hawkers to get the copies frpm them. 
But we have no power under this Bill (it is 
provided that the Copyright (Artistic) Bill) of 
getting at the middleman who has the stock of 
pimted copies that he supplies to these hawkers ; 
and it would be extremely useful in checking 
the piracies, which are practical difficulties : if 
we had, besides the clause which lets us get at 
the hawker selling in the street, a clause which 
would let us search the premises of the middle- 
man, from whom the hawker comes, and find 
the copies there which are being issued to the 
hawkers every day. 

ChxjiArirmn. 

225. That has been the law with regard to 
artistic copyright, has it ? — No, it was recom- 
mended by the Copyright Commission, if you 
remember. It is Clause 8 of the Copyright 
(Artistic) Bill. The search warrant is not to be 
got unless a court of summary jurisdiction 
til inks there is ground (they are to see that 
there is ground) for issuing it. That with 
•Clause 15 will be very useful. I do not think 
I have any comment to make on Clause 16 or 
Clause 17, unless the Committee wish to ask me 
anything. 

Viscount Knutsford. 

226. I think that Clause 16 wants altering, 
because " whichever sum may be greater " might 
mean the profits from the performance, or 
delivery of the lecture; but it is not that, it 
is whether that sum is greater than the lOl. ? — 
No doubt. Clause 18 I do not like. Originally 
there was a 408. penalty for dramatic works, 
which was interpreted to include songs, and it 
was that 40^. penalty that enabled Mr. HaiTy 
Wall to live ; he got his 40«. in each case. He 
was stopped by two Acts, one of which allowed 
the court to give a farthing or any less sum 
than 40s., ana the other oi which gave the 
court full power over costs ; so that tne court 
used to give Mr. Harry Wall a farthing, and 
.order him to pay the costs, and, under these 
circumstances, he did not find it profitable. 
This Clause 18 is intended, as I gather, to re- 
produce those provisions, but it is only applied 
to private periormances ; it is not apj)lied to 

Eublic performances, which were the thing Mr. 
[arry Wall used to attack, and it is with regard 
to public performances that the same considera- 
tions are wanted, 

Lord Thring. 
227 I do not know whether you have observed 
that the penalties under this Act go not to the 



Lord Thring — continued. 

person who sues for them, but go according to 
the Summary Jurisdiction Act? — Then I hope 
the Committee will alter that, because the provision 
about penalties is put in on account of the great 
difficulty in getting damages from a jury. At 
present the law is that tne penalty should be 
paid to the plaintiff. Does what your Lordship 
states follow from Clause 24 " all penalties under 
this Act may be recovered summarily." 

228. Yes ? — I am afraid I had not appreciated 
what was hidden under those apparently simple 
words. 

Viscount Knutsford. 

229. Do I correctly understand that you 
would prefer Clause 18 to be omitted altogether ? 
— Yes, because now the necessity for these 
clauses about penalties is gone now that the 
court may put whatever penalty they like not 
exceeding 5^. The difficulty before was that 
they must put 40«., until the Act of 1882 
allowed them to impose a nominal amount ; but 
now they can do that, and they have jurisdiction 
to deal with costs under the existing Judicature 
Act. Before, there were express words that the 
plaintiff must have his costs and must have 40x. 

^30. Look at Sub-section (a). A court may 
award "any penalty or damages in respect of 
any performing right which has been infringed 
by a private performance " ; then " a perform- 
ance of a dramatic or musical work shall be 
deemed to be private if the following conditions 
are complied with^that is to say : (a) If the per- 
formers are not paid." But you may have a 
private performance, and yet the performers 
may be paid. Take the Duke of Devonshire's 
house, the performers are paid regularly, but it 
is a private performance ? — Yes, I nope all that 
will go out. 

231. Then also (b), " If no monej' is receival 
in respect of such performance." TTiat seems to 
me to put an end altogether to concerts for 
charities given at a private house; therefore 
should not the word " private " be omitted ^—1 
think the whole of Clause 18 may go. 

Chair man. 

232. Clause 18 has certain suggestions, I 
believe, which are not the law at present. " It 
shall also consider whether the person infring- 
ing the same had or might have acquired witli 
reasonable care a knowledge that the perform- 
ing right was reserved " ? — Yes, if the Committee 
think that those directions should be inserted. 
I think those are the things that a judee would 
consider at present, but they migiit oe oTer- 
looked. 

233. Then we may strike out all the words 
after the word "just"? — Yes. I have no com- 
ment now until we come to Clause 21, unless the 
Committee have anything to ask me. On 
Clause 21, Notice of objection to title, I think 
that " not less than seven days" is rather too 
short. The present provision in the Act is, that 
you must give it in the defence, which is more 
than seven days before the trial, and I do not 
see why you snould not give it as you do at pre- 
sent in the defence. 

234. Would you make it 14 days ? — No, I 
would say *' unless in the defence." 

235. How 
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Lord Thriiuj, 

23a How do you mean "in the defence"?-^ 
Tho present wording is Section 16 of the Act of 
1842. " The defendant on pleading thereto shall 
give to the plain tifi[. a notice in writing of any 
objections on which he means to rely on the trial 
of such action," that is as to the title. I should 
niake.it read *^. shall be presumed to be the 
owner of the right which ne claims unless the 
defendant in his defence shall give." 

236. But that will not do, because that is not 
suiHciently direct That was the old style of 
pleadings when they had to plead it ? — They 
nave, now. They have to put in a defence, and 
I should follow this clause up with the provision 
in Section 16 of the Act of 1842, unless he does 
so " at such trial or hearing no other obiection 
shall be allowed to be made than the objection 
s|)ecified in the defence." 

237. Is not that covered by the first words 
" the rdaintiff in any such action or proceeding 
shall be presumed" ? — The two objections that I 
have are, first, that seven days is too short before 
the trial. It does not give the plaintift* enough 
notice. The plaintiff may get within seven days 
of the trial before he knows the case that is 
going to be set up against him under this clause, 
and seven days before the trial is getting rather 
near. 

Lord Tliving. 

238. You mean unless the defendant in his 
pleadings has given notice ? — Yes. 

Lord Hohltmise. 

239. It only puts the plaintiff' to proof of his 
title, which a man nmst have in his hands 
before he commences an action? — Under the 
present law that is done by a certificate of 
registration, which is priond facie evidence of 
title, so that all the plaintiff has to do at present 
is to put in the certificate of registration ; and 
the result is that if the defendant (who generally 
does not know any defence, but tries to see what 
he can fish out) nas not stated in his defence 
the particular thing he relies upon, he cannot go 
behind the certificate. 

240. Then having no certificate, you think 
that there might be difficulty in the plaintiff 

S roving his title? — ^There may sometimes be 
ifficulty. I do not know yet whether the 
Committee are going to abolish registration. 
My next comment is on Clause 23, Sub- 
section (2.) 

Lord Thring, 

241. That is taken from a former Act ? — I like 
it, but I want a little more. 

Lord Hobhousc, 

242. Going back to Clause 21, surely every man 
who brings an action ought to be prepared to prove 
his title ? — This is like the patent actions where 
you must give carefiil particulars of prior in- 
fringement in the same way, and frequently 
prior publication is alleged. If you intend to 
dispute the copyright title, and not merely to 
say " I have not copied," this is the same sort of 
thing that is required in a patent action. A 
patent action requires, if you are going to say 
" You have no patent because of prior publica- 
tion," that you must give full particulars of the 
prior publication that von rely upon. If vou 
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say " There is no copyright in your book, because 
it was first pubhshed e^ewhere, or* some other 
book was first published," you must give full 
particulars. 

Chaiiniian. -. > 

243. You were going to comment on Clause 23 ? 
— ^With regard to Clause 23, Sub-section (2), the 
criticism Siat I want to make is this. The 
object of this or similar clauses is this: It is 
difficult to assess damages, and therefore you 
provide that there may be penalties, but \^nen 
you bring an action for penalties unless therfe is 
some express provision, you cannot get dis- 
covery by interrogatories. And this is to allow 
you to get discovery by interrogatories, although 
you are asking for penalties. If you look at 
Clause 10 of the Copyright (Artistic) Bill, t 
think you will see the way it is put in (a wa^ 
that I think better), making it clear that it is 
intended to apply to an action for penalties, but 
not to apply to criminal proceedings outside. 

Lord Thring. 

244. What do you mean by an action for 
penalties ? — An action brought at present for 
penalties under Clause 14. 

Cluiinimn. 

245. It restricts the protection that he gets ? 
— ^Yes. Clause 10 of the Copyright (Artistic) Bill 
makes it clear that it is intended to apply to the 
penalties, I think. 

Lord Thring, 

246. But I have made all penalties under this 
Act recoverable summarily in Clause 24 ? — " May 
be " not " must be " ; I hope not " must be." 

Chaii*inan. 

247. Where does Clause 10 of the Copyright 
(Artistic) Bill come from ? — I am afraid out of 
the head of the gentleman addressing you. I 
am the draftsman of the Art Bill ; I am not 
responsible for its principles ; I am afraid I am 
responsible for its language. 

248. Then you are not taking the law as it 
stands ? — ^No, this is a change of the law ; it is 
in consequence of my own experience in actions 
where I have been stopped in getting discovery 
because it was a claim for penalties. 

249. " In any criminal proceedings what- 
soever," that would cover more than that; sup- 
posing his evidence was required to convict 
nim of perjury ? — Then it ought not to be 
used against him on general principles. I 
do not know what the effect would be under the 

f resent law for the examination of the prisoner, 
t would be making him be examined, whereas 
imder the present mw he need not go into the 
box as a witness. 

250. At all events, that is your suggestion ? — 
Yes ; under Clause 24, as Lord Thnng pointed 
out to me (I had not quite suspected the extent 
that that little line brought in), it ought not to 
bring in a presumption that penalties go to the 
Crown, of whoever they go to ; they ought to go 
to the party aggrieved. 

Lord ThAvg. 

251. Then supposing these actions are brought 
not by the owner of the copyright but by any 
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Lord Thrituf — continued. 

outsider to get the penalty ? — ^At present no 
•tiction for penalties can be oroueht by anybody 
but the owner of the copyright for penalties. 
The present law is undoubtealy so. I have never 
heara of any case in which anybody but the 
owner of the copyright attempted to recover, 
and I think this Bill ought to be limited to the 
owner of copyright. 

Lord Knutsford. 

252. I think it follows almost that it is the 
owner of the copyright that brings the action 
or proceedings for penalties? — Yes; I think 
Clause 14 might be worded a Uttle differently so 
^.s to make it clear that the owner was the per- 
son. We do not want the ordinary informer 
going for it ; Mr. Wall would arise again under 
^hat. 

Lord Thring, 

253. Had we not better put it that they should 
recover them as civil debts ? — Would that have 
the effect of limiting it to the person aggrieved ? 

254. No, but it makes it more palatable, 
because we do not want unnecessarily to make it 
a criminal proceeding, therefore I think it would 
be better to make them recoverable summarily as 
<;ivil debts which words were put in on purpose ? — 
On the subject of summanr jurisdiction Ishould 
not attempt to question what your Lordship says. 

Lord Hobliouse. 

255. Would the proviso prevent an indict- 
ment for perjury ? — I suppose it might. Would 
it be desirable to put in " except an indictment 
for perjury," or some phrase like that ? 

CJutirman, 

256. Then you would alter it to " in any 
criminal proceedings whatsoever except for per- 
jury " ? — I have not thought of that before. 

Lord Thring. 

257. We shall not have any criminal proceed 
ings at all ? — No, it will be all civil debt. I have 
nD comment to make upon Clauses 26, 27, or 28. 
At some point the Committee w^ill consider 
whether it puts in registration or not. Regis- 
tration would probably come ordinarily between 
Clauses 25 and 26. 

Viscount KnuUford. 

258. There was a question raised before us 
last year on this matter of the British Museum 
about omittiiig the word '' lirst " in line 1 of 
Clause 26 : " The publisher of every copyright 
book first published in the United Kingdom" 
Have you considered that at all ? — No, 1 have 
not gone very much into that. 

Lord Thvlng, 

259. What do you say about registration i — 
I suppose the Committee must consider, firstly, 
what object they want to serve by registration. 
It may amount to an historical record of books 
produced merely ; it may be also a source from 
which anybody wanting to copy a hook may 
find out whether that book is the property of any 
person ; and it may, thirdly, be usea (as it is at 
present practically) as a means of allowing the 
plaintiff to prove his title. The present law is 
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different in respect to books and works of art. 
At present in books you must register before you 
bring your action, but it will do if you renter 
the day before the writ, long after an infting«- 
ment; therefore at present registration in the 
case of books does not serve any purpose of 
affording information to the person who desire 
to know whether he may copy, because he may 
find no entry on the raster when he goes, and 
et he may l>e afterwards sued by the owner who 
s registered. In the law as to works of art, at 

E resent the proprietor of the copyright must 
ave registered before the infrinffement in order 
to sue ; but he may sue for seUing comes after 
registration which have been made before regis- 
tration. 

CluL irimin. 

260. Notwithstanding that the defendant may 
have made any number of copies, under the iin- 
pression that there was no copyright ? — ^Yes, both 
of those present provisions seem un&ir, both as 
to books and as to works of art. It seems to me 
that the Committee has two alternatives. Tlie 
present system being useless as a means ot pro- 
viding infonuation to a person who wants to 
know if he may copy, the Committ^ may either 
say that he need not register at all, and make 
everyone who copies do so at his own risk, or the 
Committee may say that they will require everj- 
one to register either within a certain time after 
publication, or he shall not be allowed to com- 
plain of any infringement made before he 
registers. 

261. There is a difficulty about an infringe- 
ment made before registration, as to how you are to 
deal with the large number of copies which are 
made under the supposition that there is no 
copyright ; how woula you propose to deal with 
that ? — Under the present law they will be con- 
fiscated. I am personally in favour of no regis- 
tration, but I feel that tnis is a matter for the 
Committee, and not for me. 

Viscount Knutsford. 

262. I gather that you are against compulsory 
registration, even where there has been a passing 
of some part of the copyright? — I think if 1 
were left to draw the Bin myself I should draw 
it without registration. 

Cluiirnutii. 

263. Do your remarks apply to artistic as well 
as literary copyright ? — Yes, my o^vn personal 
view ; it is not the view of the gentlemen who 
are putting forward the Copyright (Artistic) 
Bill. 

264. Then, I think, you have nothing more 
till you come to Clause 29, foreign reprints i — I 
make no comment on Clause 29, if it can be 
worked. The difficulty appeared to me to be 
whether you can get tfie colonies to make those 
arrangements. 

Viscount Knutsford. 

205. It is not a new clause, at all events ?— 
No, there is the old foreign reprints clause ; this 
desires, I think, to get rather fiu-ther security 
from colonies that tney wiir collect the duty. 

As 
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Viscount K7hutsf(yf'd'--contmued, 

As your Lordship knows, at present the arrange- 
ments for collecting duty on foreign reprints are 
very casual. That brings me to international 
copyright. 

266. If you could give us a clear statement of 
international cop3rright, and what is best to be 
done, we shall be deeply indebted to you ? — If I 
may begin historically, the Act of 1844 enabled 
Her Majesty to give to foreign authors of parti- 
cular states such portions of the English rights 
as she thousfht proper by an Order in Council ; 
and under tnat Act a large number of separate 
Orders in Council were made for a large number 
of separate states. In 1885 an attempt was 
made to obtain imiformity. by a meeting of a 
number of countries intcrestea at Berne, who at 
their meeting arranged a draft convention ; then 
they adjourned in order that the various govern- 
ments might be consulted, and in 1886 an 
English Act was passed empowering Her Ma- 
jesty to give effect to the Berne Convention, if 
agreed to. The various representatives met 
again in 1887, and agreed to a convention called 
the Berne Convention, expressed in very diplo- 
matic language and in very vague language, 
language extremely difficult for a lawyer to 
interpret at all very frequently. After the Berne 
Convention had been agreed to by the powers as 
a treaty, Her Majesty in December 1887 issued 
an Order in Council providing that in re- 
spect to the countries named in the Berne 
Convention that Convention should have full 
eti'ect. The position, I take it, was then that 
England, as an international copyright country, 
had agreed with other countnes tnat certain 
rights should be given to foreign authors, and 
that the way in which England did it was 
by the Act ot 1886 and the Order in Council. 
Now Lord Thring's proposal, as drafted, proposes 
to give effect to the Berne Convention simply 
by saying that the Berne Convention shall be 
law. My criticism on that is that the Berne 
Convention is expressed in very vague and 
diplomatic language ; that it relates to a lar^e 
immber of matters which have nothing to ao 
with England ; and that, therefore, I shomd have 
thought that such parts of it as relate to the 
protection to be given in England should be 
expressed in legal language and embodied in 
this Bill. Lord Thring proposes simply to say- 
that the Berne Convention shall be enforced. 

267. In respect of certain matters ? — In respect 
to certain matters as to which I have the criticism 
to make. Lord Thring proposes not to include, 
as the present English legislative system does, 
an Act giving force to it. For instance, there 
are express clauses authorising Her Majesty to 
confer certain rights by Order m Council. Lord 
Thring proposes to enact the Berne Convention 
as if in itself it contained sufficient provisions. 
Respectfully, I doubt whether that will be a 
sufficient or satis&ctory way of doing it. 

Clminnan, 

268. Not altogether because you object to 
the vagiieness of the language of the Berne 
Convention, but because you think there might 
be certain subjects that are not dealt with at all 
in the Berne Convention ? — Yes. 

(0.23.) 



Chairman — continued . 

269. And which you think it is desirable 
should be dealt with ? — If I might take one 

goint that strikes me at once. Lord Thring in 
lause 31 (1) has made the Berne Convention 
in force " in respect of the following matters, that 
is to say, any book first published, ' &c., " in any 
of the countries belonging to the Copyright 
Union." But that is not what the Berne Con- 
vention provides. The Berne Convention gives, 
copyright under Article II. to works of authors 
of any countries of the union, wherever published,, 
or even if unpublished. If your Lordships look 
at Article II., it says, " authors of any countries 
of the union or their lawful representatives shall 
enjoy in the other countries for their works, 
either not published or published for the first 
time in one of those countries," and so on. Now 
a work which is not published in a foreign 
coimtry will obtain, under this Convention,, 
copyright ; but Clause 31 (1) limits it to a book 
first published. 

Viscount Knutsford, 

270. In any of the countries belonging to tho 
Copyright Union ? — Yes. If I may point out to 
your Lordships the vagueness in the way this is- 
worded — the provision of the Berne Convention 
— on which alone an international author suing in 
this country would be able to sue is, " authors of 
any countries of the Union " " shall enjoy in the 
othercountries for their works, either notpubUshed 
or published for the first time in one of those 
countries, the rights which the respective laws- 
do now or shall hereafter grant to natives.**^ 
If, therefore, a French author comes to sue in 
England under Lord Thring's Bill, that will be 
the provision he will have to go under ; he will 
have to say, "I am entitled to the rights 
of the law of England granted to natives," 
and that will be the whole. I should have 
thought that that is clearly a diplomatic and 
treaty expression ; it is not an expression that 
you would expect to find in an English Act of 
Parliament, and that is why, as I understand,, 
the Act of 1886 and the Oraer in Council were 
re-drafted. 

271. Except because of the doubtful language 
of the Berne Convention, which we' do not 
desire to have imported into an Act in England, 
is there any difficulty in working the Berne 
Convention now under the Act you have referred 
to and the Order in Council? — There is this^ 
difficulty : for some reason (I do not profess to 
understand why) the draughtsman of the Act of 
1886 has altered the provisions of the Berne 
Convention; whether he was interpreting tho 
vagueness, or why it was done, I do not know, 
but there is a collision in several respects between 
the provisions of the Convention and the pro- 
visions of the Act of 1886. 

272. But that could be set right 
way than by introducing the whole 
Convention into the Act as is here 
If I may take one instance which I 
at. Section 7 of the Act of 1886 
providing for the evidence to be 
Kngland of foreign copyright. I 
that in the Berne Convention, but 
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Viscoimt ii'7iu<«/(>r(Z-^-continued. 

be in; there ought to be some provision for 
evidence of foreign copjrright in England. 

Cluiinnan, 

273. That is a thing we must put in, though 
it is not in the Berne Convention? — Yes, I think 
it is not sufficient to take the Berne Convention 
bodily, and say we make this the law of 
England, because the Berne Convention relates 
to all sorts of things that do not apply to 
England. If I might suggest to the Committee 
another difficulty, of just taking the Berne 
Convention and putting it in as suggested, 
Article XIV. of the Berne Convention says, 
•* Under the reserves and conditions to be 
determined by common agreement, the present 
Convention, applies to all works which, at the 
moment of its coming into force, have not yet 
fallen into the public domain in the country of 
origin." Then, if you turn to the Final Protocol, 
Clause 4, you find "In the absence of such 
stipulations between the countries of the imion, 
the respective coimtries shall regulate each for 
itself, by its domestic legislation, the manner in 
which the principle contained in Article XIV. is 
to be applied," and then England did that, it 
did domestically legislate (as contemplated by 
that Clause 4), by Section 6 of the Act of 1886. 
On Lord Thring^s drafting, the whole of that is 
gone, and we are left simply with the statement 
that it is to apply to works "which, at the 
moment of its coming into force, have not yet 
fallen into the public domain in the country of 
origin." Perhaps the Committee will also bear 
in mind that this Bill, bv a schedule, repeals the 
whole of the Act of" 1886. The Copyright 
(Artistic) Bill assumes that the Act of 1886 is 
existing as regards works of art. 

Viscount Kniitt<fcn'd. 

274. Does it not appear to you that this 
international question is really outside what 
this Committee is asked to do, namelv, to set 
the Copyright Law in a proper condition. We 
do that, and then having the international 
difficulties, is it not sufficient for us to suggest 
that the Act of 1886 should be taken bv itself, 
and repealed and amended ? — The only thing 
vou have to bear in mind is that, by settling the 
English law, you are also settling what you give 
the foreigner, because, by the Convention, he is 
to have the rights you are now settling. 

275. Yes, and that is in accordance with the 
Berne Convention; we are not infringing the 
Convention by improving the law ? — No. 

' 276. But there is this Act, complicated, 
difficult, and wrongly drawn, and we should 
suggest that it is outside our work, but that it 
should be repealed and amended ? — Yes, it could 
he done in that wav, no doubt. 

9 

Cfutirman. 

'277. We should merely say in general tenns 
that another Act should be passed which would 
give eft'ect to the Berne Convention^ — Yes; I 
make no conunent on Clauses 85 to 88. 

Lord Thrivfj. 

278. There is something about the university ; 
what do you think about that, keeping up the 



Lord Thring — continued. 

copyright at the university ?— I do not know 
sufficient myself as regards the value of the 
universities' rights. 

Clui iniian, 

279. Now we come to the definitions ? — I have 
doubts about whether " sermon " should be 
included in " lecture." 

280. You think it ought to be taken out ( — 
Yes, I think so. I make no further comment. 

Viscount KnuUford, 

281. You notice that Clause 40 applies to 
copyright subsisting at the time of flie com- 
mencement of this Act ? — ^Yes. 

282. Do you see any objection, supposing we 
thought it desirable, to saying that it should 
apply to copyright subsistmg within, say, four 
or five or six years of the commencement of the 
Act. Would it not be fairer to make it retro- 
spective as to copyright that had expired within 
a very short time of the passing of tha Act ? — 
That clause is really taken from a clause that 
Parliament passed in 1842, and passed it then 
w:ithout any restriction. 

283. But I am rather for extending the 
restriction I — I understand that your Lordship 
is restricting it in a sense to a work published 
10 years before. Then you shut out certain 
worKs. 

Cluxii'Tnan. 

284. The point is rather that the subject of 
copyright has been exercising the public mind 
for some years, and might it not be a just thini^ 
to say that, at all events, this Clause 40 should 
be retrospective for, say, two or three years, st» 
that copyrights that were on the point ot 
expiring when this legislation came, in which 
was intended to prolong the period of copyright, 
should be dealt with in the same way ?— Yes, I 
follow what you mean, copyrights which would 
have expired, but whicn would have been 
extended if this Act had come in earlier. 

Viscoimt Knuti^ford, 

285. If the Act was passed when it was tii-st 
thought of ? — I have, as a matter of fact, settled 
olie agreement in which there is a provision 
that should the Houses of Parliament pass this 
year, 1899, any Act extending the term, it shall 
DC dealt with m a particular way. 

OJiainruin. 

286. There is also the difficulty of rights that 
come in now; say a copyright that has just 
expired this year, and a man may have gone to 
great trouble and expense ?— ^There is a prece- 
dent for dealing with that in Section 6 of the 
International ' A.6t, \vhere it is provided that 
anybody who had done anything of the sort 
should be protected, but no new person. 

287. Then your opinion would be that if some 
provision was put in, in accordance with Section 
6 of the International Act, it would probably be 
just to somewhat extend the retrospective pro- 
visions, ^ay, to two or three yedrs back {-^l 
should siiy so, considering the tirne the House 
has been considering the various Bills, and 
people know of that. I understand ' I am to be 
asked to report to the Board of Trade upon this 

further 
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Chairman — continued. 

further Bill, and if so, my more detailed views 
will be at the disposal of the Committee if they 
wish it. 

288. Then next time will you be prepared to 
give your views, not only on the Literary but the 
Artistic Bill ? — I shall be glad to express my 
opinion on the Art Bill, as 1 have drafted it, but 
I understand that your Lordships will deal with 
-the Literary Bill first. 

Viscount Knvisfcyi^d. 

289. But both Bills will come before you for 



Viscount KmUsford — continued. 

report, probably ? — ^I do not suppose the Board 
of Trade will send me the Art Bill to report 
upon, because I drafted it. 

Chairman, 

290. Then perhaps somebody else ought to 
report upon it ? — ^Yes, it would put me in a 
difficult position, because I have followed certain 
instructions from my employers. 

[The Witness is directed to withdraw. 



Mr. FREDERIC RICHARD DALD Y is called in ; and Examined, as follows :— 



Cluiirman. 

291. 1 UNDERSTAND that you have been through 
Lord Thring's draft Bill very carefully, and that 
you have considered, in &ct, not only the 
substance but the drafbii^ of the Bill as it is at 
present before us ? — The orafting where it would 

. affect the substance, yes ; and it is that result I 
want to bring before your Lordships for conside- 
ration, because it is quite clear to me that this 
Bill may be read several times before we can 
make it perfect, and every time it is read there 
is always some addition or improvement that 
suggests itself; they are not of vital importance, 
but are certainly worth consideration. I hope 
your Lordships have already dealt with granting 
licences in Clause 3. 

292. We propose to cut that out ? — So I 
iunderstand. Then in Clause 3, No. 4, " into a 
non-dramatic work of fiction " ; the words " of 
fiction " are redundant ; it is not called for there, 
I think. ' 

293. That is merely verbal? — Yes, many of 
my suggestions are merely verbal. We had a 
meeting of the Cop}Tight Association since this 
BiU was printed, which cursorily examined some 
of the clauses, and they came to the conclusion 
that they hardly thought it was necessary to 
have Nos. 7 and 8 of Clause 3 ; but I must say, 
myself, I think it is better to have them in. 
The chief observation respecting the clause was, 
J must say, that it was not necessary that an 
.author should authorise in any way a person to 
s^U his book, — that the mere fact ol a book 
being published was sufficient ; but it is hyper- 
critisin. I think the words are better where 
thev are. Then, in Clause 4, the "conditions 
a-nd duration of copyright," I think we must 
insert posthumous works. 

294. Yes, we have agreed to make some 
arrangement about that ? — Then, on trans- 
lations in Lord Herscheirs Bill, there was a 
separate short clause which made it clear what 
rights translations had. 

Viscount KnutsfmxL 

295. You mean you would like a clause of 
that kind brought in? — ^Yes, I think so; it 
makes it clearer ; it is merely to define that a 
translation has copyright. 

'296. I observe that when that was brought 
before him, Mr. CutJer thought the clause 
necessary to remove doubts, and Mr. Scrutton, 
.though he doubted whether it was necessary, 



Viscount Knutsford — continued. 

thought it could do no harm. That was the 
observation upon that clause ? — Yes. 

297. But Lord Herschell's Bill did not put in 
the restrictions on translations which are in 
Sub-section (5) of Clause 4? — No, those have 
been imported afresh. In Sub-section (5), where 
we speak of restricting translation within 10 
years from the date of publication to preserve 
the non-necessity for registration. We suggest 
that it should read " 10 years from the end of the 
year of j)ublication," instead of " the date of the 
publication." That has an important bearing in 
this way, that when you get tne end of a year, 
and no particular date, registration becomes 
really useless to us. The next point that I have of 
any importance is the lecturing right, Clause 4. 
I do not like the lecture cop3nright as it is worded 
in this new Bill, but much prefer Lord HerscheU's, 
and so do our society, viz., " delivery of lectures 
in any university or public school or class, or on 
any public foundation or by any person in virtue 
of or according to any gift, endowment, or 
foundation, shall not be deemed publication 
thereof 

298. That is a matter for the Committee to 
decide upon which view they take of it ? — Yes, 
but I gave my reasons on the former occasion to 
show the injustice of the old wording. Then 
Clause 10 should read " The publisher of an 




jector. 

owner of the encyclopaedia.' 

Cfuilmian. 

299. You suggest "owner" instead of "pub- 
lisher " / — Yes, and I have modified that a little 
further on as follows, " the owner of an encyclo- 
paedia dictionary or other like work shall in the 
absence of any agreement with the author of any 
special article to the contrary," that is merely for 
cteamess. 

Viscount Knuisfovd. 

300. That is all covered by the words " in the 
absence of any «agreement " ? — Very well. I do 
not know that it is necessary, it is merely to 
draw attention to it. Then we get " publisher," 
which I think again should be " owner," in 
Clause 11. Take the case of the " Nineteenth 
Century "; it is published by Sampson Low, but it 
is owned, as everybody knows, by Mr. Knowle?. 

Then 
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Viscount Knutsfatxi — eoutinued. 

Then in line 3 of that clause we say that the 
publisher of a review or magazine shall be 
entitled to the copjrright of the work in its 
complete form. Is tnat sufficient ? or should it be 
" in its originnl form in the magazine," because 
by the present law he cannot republish it in 
any other form, even though it be a complete 
form. It is merely substituting " original for 
" complete," and I make an exception there after 
the word "form," "except as to articles con- 
tained therein, in which there is no copyright," 
because we cannot give him copyright in articles 
in which there is no copyright. 

301. But there can be no copyright because it 
is " in the absence of any agreement to the con- 
trary," and agreement will cover those cases ? — I 
am speaking of there being a non-copyright 
article. He cannot obtain a copyright for any 
article by inserting it in his magazine. That 
is what this is to guard against. The question 
is whether we do not give it him by this clause. 

Cltair^nan. 

302. You cannot have the copyright in 
" Paradise Lost " because you choose to put it in 
Jin encyclopaedia ? — The question is whether we 
have given it by this clause " the owner of a re- 
view, magazine, or other like work shall, in the 
absence of any agreement to the contrary, be 
entitled to the copyright of the work." That 
means all that the won^ includes. 

Viscoimt Knutttford. 

303. Wherever copyright can be given ? — You 
think that must be the limitation ? At any rate 
1 have called your Lordship's attention to it. 
Lower do^v^l in line 20 " in which it was first 
published,, be also entitled to the copyright in 
such article." We suggest "apart fi-om the 
original magazine," that is merely to make it 
clear. 

Cluiirmat). 

304. You would have the words also "apart 
from the original magazine," you have "as a 
separate work " there ; is not that enough ? — No, 
it might not bo a work, he naight use it for other 
purposes. He might put it in some other work, 
an anthology, or some other collection. 

Viscount Kn utsfi/nl. 

305. But " separate w^ork " means distinct from 
a magazine ? — Then if it means distinct from a 
inagazine, if we say " apart from a magazine" it 
will give us what wo want. 

306. But it is too clear I should say ? — ^VeiT 

well. 

307. It is a separate work. It does not say 
how he is to use the work, whether he is to put 
a tail and a beginning to it, or whether he is to 
insert it in some other work separate from the 
magazine < — So that it is before your Lordships 
that is all I Ciiro about. In line 25 " without 
prejudipe to the owner of the magazine" w^e sug- 
gest "without prejudice to the right of the 
owner of the uiagasjine." 

Chairman. 

308. We have " owner " there, so that it is just 
as well wo should have it at tlie top ? — Yes, I 
think so. Then the question also arises as to 



Chairman — continued. 

whether you should transpose Clauses 12 and 13- 
Clause 13 refers to new editions, and then >vo 
come to something in Clause 12 on " news," quite 
distinct subjects. Then when we come to " news, *' 
they ask for 16 hours. I will put the reason before 
you, it is because anything that appears in the 
morning papers cannot then appear in the 
evening papers. That is for your Lordships ta • 
consider whether you desire to give them that 
right. Then in Clause 12, line 31, " to the ex- 
clusive right of publishing such news " we sug- 
gest " in flie United Kingdom " as a limitation. 

309. That is what you suggest ? — Yes, it is- 
also suggested to me. 

310. You may telegraph it to the colonies { — 
Yes ; they provide their own laws lor them, and 
I am sure your Lordships wish to leave them 
free to do that. 

Lord WeWy. 

311. How do you arrive at the 12 hours 
from publication ; what is the time of publication 
of the "Times"; how will you get at the 12* 
hours ? — Half-past four, about. 

312. Is it known when it Ls sent out ? — Half- 
past five it is issued to the public. 

313. The first set go to the railway stations: 
would the time be taken when the van leaves 
the " Times " office ? — Yes, I think so, and their 
calculation is that it is about half-past four it 
leaves their office. Then they say after half- 
past four in the afternoon all the evening papers 
can get this, and they thought they would still 
like to have it themselves to 16 hours, but they 
feel grateful to get 12 hours. Then in line 39, 
the last line but one, we suggest to strike out 
"all rights" and put "but copyright in news 
shall cease," because it is not all the rights 
belonging to the paper shall cease, it is not only 
the copyright in the news which we have given 
them by the preceding clause. 

Chainixam. 

314. I suppose it means all copyright in the 
news? — Yes, but "all rights" would go beyond 
that, because it says " but all rights shall cease'* ; 
it means that copyright in news should cease. 

Viscount KnuUford. 

315. "All such rights "?— Yes. Tlien in 
Clause 13 overleaf, in the top line, " any second 
or subsequent edition of a copjTight work" 
would be more exact. 

Ghaii^iiian. 

316. We are dealing with copyright all 
through ? — Yes, you are; but it is iust a question 
whether you are including anything which is 
not copyright. I merely draw attention to it. 
Now we come to Clause 14, "If any person 
commits any of the following oifences (1) makes 
copies, by writing or otherwise, of any book 
^vithout the consent (we suggest " in writing ") 
" of the o^vner of the copyri^t." 

317. We have got tliat ?-?rhen the Customs 
Act you have heard about. 

318. Yes?— In Clause 16, line 38, at the 
bottom, it is a question whether the owner of a 
theatre, or the owner and also the tenant, should 
be included. 

319. You would suggest " or tenant " ? 

I think 
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Chairman — continued. 

I think the tenant is much more responsible 
than the owner. The Duke of Bedford may be 
♦owner, but he does not attend to it. 

320. It is only that he shall be liable if he 
knows or has the means of knowing ? — ^Yes ; but 
the tenant of a theatre is very often not the 
poi-son who performs ; they let it to a company. 

Viscoimt Kn\itsford, 

321. But the tenant is there on the spot. 
The idea was that the owner of the theatre may 
be abroad and know nothing, therefore we had 
to put him in this clause. The tenant of the 
theatre is the person who lets to the dramatic 
performers, therefore he must know ? — Then I 
will not trouble you so much with verbal cri- 
ticisms. Your Lordships mil improve this as 
you go along. On page 9, line 35, "Foreign 
reprints " is the head-line. It is misleading, and 
it would be better struck out, I think, and let it 
run on as clauses under " British Possessions." 

322. Do you mean to cut it out in the clause ? 
— No, onlv the head-line, it is more symmetrical. 
And you nave noticed that there is a new intro- 
•duction in Clause 29 (l)(c), so far as strengthen- 
ing the rights of authors under the Act ol 1847, 
that these books should be stamped. To make 
it perfect we could make all books seizable that 
were not stamped; but I doubt whether you 
would like to go so far as that in a colony ; but 
that would be the most perfect form of giving 
protection. I had a good deal to say about the 
Berne Convention, but you have liad a great 

•<leal of evidence to that, and I think, pernaps, 
I may as well leave that at present. 

Passing to Clause 36, " Saving of University 
't opyright." The real point is whether the Act of 
1775 should not be in the schedule repealed. That 
is the Act which gives perpetual copyright to the 
luiiversities. They have obtained books under it 
in two cases. In the schedule it is not repealed, 
and that is whv university copyright will still 
be perpetual. That is the only Act referring to 
literary copyright which is not repealed. 

323. But it enacts " Jiothing in this Act shall 
operate to deprive the said universities and 
colleges of any copyrights." We recite the 
Act 15 George III., and then say that nothing 
in this Act is to deprive them of it. We do not 
intend to repeal that ? — ** Colleges of any copy- 
right they alreiidy possess in perpetuity under 
the said Act." Yes, under that Act that which 
they already possess, but not in fixture, not any 
that they acquire afterwards. 

324. But you will not repeal the Act; their 
rights are kept alive by the Act ? — I am pointing 
out that their rights are kept alive by the Act, 
but it is a question whether you meant to keep 
them alive or not. 

325. But they are kept alive by the Act 15 
-George III. We Siiy we do not touch any rights 
j^rivon by that Act, and if you repeal that Act 
you do 

ChainnarL 

326. "Already possess or may in future 
possess," is that your point, whether you ought 



Chairman — continued. 

not to put in something like that ? — Either that, 
or it is a question whether you mean to give 
them this ; there are only two books in which it 
has ever occurred. Now we get to the defini- 
tions with regard to " pirated book " in line 7. 
I would suggest "written or otherwise repro- 
duced," because a pirated work must be a 
reproduction. 

Viscount Kmitaford. 

327. It must be produced? — ^Yes, it must be 
produced, but it cannot be produced as an 
original ; a piracy itself is the reproduction of 
another work. Then I wish to strike out 
"sermon" from "lecture"; that is die same 
question that we had when we were on the 
lecture clauses. I can only say that I think you 
will do an injustice if you do not give any pro- 
tection to sermons. 

Chah*man. 

328. You are in favour of sermons being 
left in ? — I would be in favour of sermons being 
left in, and I would be in favour of their not 
losing their co'^pyright simply because they were 
delivered in virtue of an endowment. I pointed 
out before, the injustice that the Dean in 
St. Paul's Cathedral delivers a sermon and has 
no copyright in it because he delivers it in virtue 
of an endowment, but Dr. Parker at his chapel 
near by has copyright in his sermon because there 
is no endowment. 

Lord ThriTig, 

329. Supposing I have given an endowment, 
as several people have, for sermons on purpose 
that the public may have the benefit of them, 
why should that preacher have both. He is 
paid for the sermon with a view to its being 
made public ? — Not always. For instance, look 
at university sermons, they are paid for for being 
delivered to members of the university. I must 
leave that with the Committee. 

Chairman. 

330. Is there anything else you wish to 
mention ? — In Clause 40 I think there requires 
an addition in line 34, " unless the owner of the 
copyright agrees in writing with the author or 
his representative," because there may be a case 
in which the author may be dead. I think with 
that I shall be able to leave this matter in your 
Lordships' hands. That is nearly all I have to 
say upon the Bill except on the Berne Conven- 
tion, and here you have been led into a little, I 
'will not call it mistake, but almost a mistake, 
because a friend kindly gave me the articles to 
print as they were rcAdsed, but since then the 
Foreign Oflice has issued an authoritiitive reprint, 
and tlie authoritative reprint diftcrs somewhat 
slightly from this. You had better consult the 
authoritative reprint. 

331. That is to say, if the schedule still con- 
tains the Berne Convention, which it may not 
do, you say this reprint of the Convention of 
Berne is not right i — No, it is not complete. 

[The Witness is directed to withdraw. 
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Lord MONKSWELL. 

Lord HoBHOUSE. 



Lord Thrino. 
Lord Welby. 



The lord MONKSWELL in the Chair. 



Mr. ANTHONY HOPE HAWKINS, is called in ; and Examined, as follows : 



882. I read to the Committee last time a 
letter that you wrote on the subject of Clause 7 
in the new Copyright Bill about anonymous and 
pseudonymous works, and I think I may say 
that the Committee are prepared to agree with 
you that it is quite imnecessary to have an 
edition published imder the real name of the 
author. I think the only question that the 
Committee would desire to consider is, was 
whether the clause is wanted at all. Your 
suggestion is, I understand, that instead of an 
edition the author should make some sort of 
declaration, which would enable the law to find 
out who the real author was ? — I should prefer 
no clause at all. 

383. You think that even a declaration is un« 
necessary ? — ^Yes. As I imderstand, there is no 
special l^islation with reference to anonymous 
publication now, and I have not heard of any 
case arising where it was practically difficult for 
the interested person to find out who wrote the 
book. It is true that the outside public know 
very little about these anonymous works ; but as 
soon as you get into a Uterary circle of writers or 
publishers it is very hard to imagine a case in 
which the identity of the person is not known 
in Quite a few months after the pubUcation of a 
booK ; so that any person who had a substantial 
reason for findinfi^ out whether the author was 
still alive, I thimK would find no -difficulty in 
doing so. 

Lord Hchhcnise, 
834. I suppose you did not conceal your own 
name very long ? — ^No, it was not a secret very 
long. 

ClmirTiian, 

335. Li any case you would say that all that 
would be necessary would be that the writer or 
his executors should prove his identity in some 
way or other, known to the law, and then on 
that being proved, either the writer himself, if 
he is alive, or his executors, should have the 
ordinary rights attaching to a man who pub- 
lishes under his real name ? — I should not pro* 
pose to caU upon him for proof of identity at all ; 
that would involve a distinct clause, I think. 

(0.23.) 



Viscount Knutsford, 

336. He must prove that he is the owner of 
the copjnight in some way ? — Yes, if he is called 
upon to do so. 

337. Supposing that after the death of some 
one who has written imder a pseudon)mi, some 
one else publishes one of his early writings, and 
he does not know who the owner of the copy- 
right is, the owner of the copyright, if he wants 
to proceed against him must prove his title ? — 
Certainly, in the case of proceedings. 

Lord Thring. 

338. That he woiild have to prove any way, in 
case of legal proceedings ? — ^Yes. 

Chairman, 

339. To get his 30 years he would have to 
prove that ? — Yes. 

340. How would you deal with a case like 
Jimius, where a man is perfectly determined to 
conceal his identity; would you give him any 
copyright at all ? — 1 think he ought to be allowed 
to conceal it ; but then he would come under the 
penalty of being unable to take proceedings 
to protect his copyright ; he could not sue as 
" Junius." 

341. Then you would not suggest on behalf of 
future Jimiuses that they should be ^ven any 
special means of proving their copjnight, sucn 
for instance as making the publisher a trustee 
for an unknown person, and giving some sort of 
l^al power to the trustee to ^et the cop3Tight 
in the absence, I suppose, of any competitor, 
without divulging the identity of the writer ? — 
Yes, I should welcome that if the Committee 
would give it us; I would welcome anything that 
makes the copyright more complete. But I 
have not thought of it as much of a grievance,, 
really. 

342. Then you do not think it is a practical 
grievance ? — 1 do not think so. The actual 
cases where a man would be so obstinate in 
concealment imtil death would be very few. 

Viscount Knutsford. 

343. Even in the case where he has written a 
very scurrilous book? — I do not think your 
Lordships would wish to protect him then. 

D 344. Have 
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Chairman, 

344. Have you anything else you would wish 
to suggest? — ^Yes, there is one point I should 
like to mention if I might, having relation to 
simultaneous publication. 

345. That is Clause 4 ? — Yes, it is in Clause 4 : 
*' simultaneously with its first publication out of 
such dominions." My suggestion would be that 
I think it might be done by way of interpretation; 
that " simultaneously " should be interpreted to 

five a latitude of a certain nmnber of days. In 
ealings between this country and America there 
is very great practical difficulty in Arran^ng 
for exactly simultaneous publication, especially 
in the case of articles or stories published in 
magazines and newspapers. Say that one story 
is to be published in a monthly magazine for 
April here, which in fact is published on the 23rd 
of March ; there may be a very good opening for 
it in a weekly paper in America published on the 
1st April (or the case may be vice versd) ; and 
in that case an ordinary way to make the copy- 
right (juite safe is to go through the form 
01 pubhshing earlier, whicn is of very doubtful 
validity, I imagine ; and in America the book has 
to be specially set up and sent to the Library of 
•Congress. If they had a margin of 30 or 15 nays 
^each side of pubUcation it would be an enormous 
business convenience in arranging for that sort 
of double publication, which is very common 
now, especially perhaps in my own branch of 
writing. 

346. On Friday the suggestion by Mr. Scrutton 
was, that within 24 hours should be the period 
of simultaneity. I gather that the Committee 
were inclined to think that the law would give 
a, rather greater latitude than that at present ? 
^-I do not think 24 hours would be much use 
with regard to America or the colonies. 

Lord Thring. 

347. You are aware, of course, that the diffi- 
oulty is only a difficulty with America. We 
should have no objection to giving the time ; it 
is the Americans who would object ? — Yes ; but 
if the law here gave us some latitude, we could 
pubUsh first in America and then take our fifteen 
oays. 

348. But the difficulty in the way of this 
•Committee putting in a definition of " simulta- 
neously " is that it might be objected to by the 
TJnited States, and then we should get into a 
scrape with them, because, by altering our law 
here, we practically alter the treaty with the 
United States ? — If there were any risk of that 
I should not ask for this small benefit 

349. I do not know that there is, but that is 
the difficult ; we could not put it iji without 
letting the United States know ^. 

Mr. Daldy.'] There is no treaty with America. 
The President has given us a proclamation, after 
having ascertained' what rights -and benefits we 
give to American pubKcations. 

Witness,'] Yes, so long as we give to them 
similar rights. 



Mr. Daldy.'] And that applies in this way, it 
I am not trespassing upon your Lordships. We 
insist on first pubUcation, but in consequence* <•! 
discussions at Berne and elsewhere, where you 
find the word "simultaneous" brought in, W( 
agree that simultaneous publication elsewhere 
does not destroy first publication here. But the 
essence of our Copyright Bill is first publication- 
first bringing to tne English market of the work 
which is to get the cop3night. 

Chainiuin.] In that case then it would be 
rather a relaxation than otherwise.; we should 
not be making things more stringent against 
Americans, but rather more stringent again« 
ourselves. 

Mr. Daldy,] Yes. 

Viscoimt Knutsford. 

350. (To the Witness,) If they get the tirst 
publication that they desire, that is their whole 
point, then we might insist on simultaneous pub- 
lication in this country ; but if we said within 
14 days, it does not injure Ae Americans ?— No. 
it does not. 

351. And you, I understand, think it would 
be a benefit to ai}jbhors ? — ^Yes, I think a gieat 
benefit. 

Mr. Daldy,] There is one curiosity about an 
American book, which is that it does not require 
publication in America at aU, but merely requires 
a deposit at the library at Washington ; there- 
fore they may deposit at the library at Washing- 
ton, and not publish within a month, or any 
time. 

Witness,] But they must set up specially for 
that purpose, particularly if it is a case of a com- 
posite work like a periodical. 

Viscoimt Knvisford. 

352. That is what the Americans want. It 
yoii do not fly in the fiice of their views it does 
not signify to them if we give 14 days here ^— 

353. Therefore, Clause 4 should run "Copy- 
right shall subsist in every book which is first 
published after the commencement of this Act 
m Her Majesty's dominions, or within 14 days 
of its first publication out of such dominions " ?— 
Yes. 

354. I understand you think that bbm the 
authors' point of view 14 days would be about 
the time ? — 14 or 15 days is tne time mentioned 
to me by a gentleman engaged very largely in 
this business, a leading uterary agent for' the 
publication of stories in magazines and news- 
papers both here and in Amenca. 

355. And according to your own individual 
opinion that would be about the time ? — ^Yes, it 
would leave time for an interchange of mail 
which is one great thing. 

Chairman, 

356. Have vou anything else to suggest?— 
Nothing, thank you, 

[The Witness is directed to withdraw. 
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Mr. FREDERIC RICHARD DALDY is re-called; and further Examined, as follows: 



Chairman. 

857. You have heard Mr. Anthony Hope 
Hawkins' evidence ? — I have. 

358. He suggests that "simultaneously" in 
Clause 4 shomd be construed to mean within 
14 days. Do you a^ee with that period ? — No ; 
I am quite willing that any ordinary latitude 
should be given, but 14 days would enable an 
American to bring a book over here and get it 
printed and pubUshed before the 14 days. Do 
you contemplate that? 

Viscoimt KmUsford, 

359. Would it ?— Oh, yes. 

360. Would it not be illegal ?— Where is the 
illegality ? We do not know that it is going to 
be published here at all. 

361. Copyright is to be given if there is a 
simultaneous publication ; that is to say, if 
published within 14 days after it has been 
published in America, and therefore during that 
time you cannot bring in anything? — ^Excuse 
me, my Lord, you can bring it in and print it. 

362. You would infringe the copyright?— I 
Jim speaking of physically doing it, not l^ally. 

363. But if you bring it in at that time the 
copies are liable to be seized, and you are liable 
to penalty 



Chai/rman, 

364. Surely there is no hardship in obliging ^ 
person to wait 14 days before he publisnes a 
book which piH7iid fa^ie infringes the copy- 
right ?— No. 

365. There would be no hardship in preventing 
an American copy from coming in for 14 days. 
You might have a special pro\'ision to say that 
any copies brought in within the 14 dayis 
should oe considered an infringement of copy- 
right, or perhaps they would be without it ? — 
Yes, I think that provision might be effective if 
Her Majesty's Customs were given power to stop 
them. 

366. There is no hardship in that ? — If you 
think there is a legal restraint which prevents 
the law being interfered with, I am satisned. 

Viscoimt Knntsford, 

367- A man has a copyright in a book 
published in America, and he has copyright in it 
if it has been published in England within 14 
days after. If it is not published within 14 days, 
after, he loses his copyright ? — Yes. 

368. That is your point ?— Yes. 

[The Witness is directed to withdraw. 



Mr. EDWARD CUTLER, q.c., is called in ; and Examined, as foUows : 



Chairman, 

369. I UNDERSTAND that you have come here 
to explain the views of certain persons, or certain 
classes of people, with regard to the clauses in 
this Copyright Bill that deal with musical copy- 
right ? — Musical and dramatic copyright. 

370-1. May I ask for whom you appear ? — For 
the Copyright Association. While 1 nave every 
wish to say not a word which seems to go beyond 
any mandate, there are two or three points that 
I nave seen in the BiU which ought to be 
noticed,'which, I think I may say with deference, 
cannot remain as they are, and your Lordships 
will perhaps allow me to point them out. 

372. Outside musical and dramatic copyright ? 
— No, not outside musical and dramatic, but 
outside what I am iristructed to say, and it may 
be even against the' interests possibly of those 
whom I represent. 

373. Are you now giving your own views in 
contradistinction to the views that you are 
instructed to give by other people ? — I will begin 
with whichever you like. 

374. Then perhaps you will begin with your 
ovnx views ?— The first thing I have to sav is 
that there is an equivoque^ as the Bill stands at 
present, which touches a very, important subject-- 
matter. Your Lordship sees that the defimtion 
clause contains a provision that a "musical 

(0.23.) 



Chairman — continued* 

work," in addition to being included in the 
definition of book, means " any combination of 
melody and harmony or either of them printed, 
reduced to writing, or otherwise graphically 
produced or reproduced." That, from not any 
weakness on the part of the drafting (whicn 
is excellent), but from want of knowledgje of 
ex poet facto matter, does not quite hit the situa- 
tion. This question has come within the last 
few weeks before Mr. Justice Stirling, and it is a^ 
most important question. 

Viscount KmUsford. 

375. Whight's case, do you refer to ? — ^Yes ; if 
your Lordship is familiar with it I need not 
pursue it 

Lord Thrin^, 

376. I think you had better tell us about it ? 
-^Recently a new invention has become popu- 
larised which has for its object to print (for want 
of a better word), to transcribe on to roUs of 
paper, or cardboard, which are played by a 
mechanical instrument when those rolls of 
paper are introduced into the instrument, and 
the thing is put in motion by means of a pedal. 
I need not teU your Lordships that for many- 
years the same thing has been done by means of 
a barrel on the common barrel-organ, and that 
has been elaborated. I daresay your Lordships 

D 2 may 
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Lord Thring — continued. 

may remember a great many years ago an instru- 
ment called the Orchestron, whicn created a 
Seat sensation in London — a large affair — ^in the 
aymarket, played by means of a barrel. Now, 
inasmuch as the Act of 1842 says that a sheet of 
music shall not be multiplied, that a sheet of 
music is defined to come within the word " book," 
and you must not multiply copies of a book, it 
never occurred to anybody for all these years 
to put forward the view that a barrel, a music 
meant to fit one of these instruments was 
a book ; because the external physical character 
of the thing seemed to exclude it from 
the definition. But the moment that the 
invention came to be applied to what is me- 
chanically a sheet of music, then it occurred 
that this Aeolian, this instrument, which is a 
very artistic thing which would interest any 
musician (it is not a thing to be carried about 
the streets, it is not possiole to do that), which 
plays very elaborate music, was worked by 
means of a medium which, mechanically at all 
events, comes within the term of " a sheet of 
music," and therefore "book" in the Act of 
1842. Then the question arises, which I had to 
argue the other dky before Mr. Justice Stirling, 
and which he took six weeks to rive his judg- 
ment upon, coming as it does within the words 
of the Act, does it come within the spirit ? This 
is a hieroglyphic which no musician can read any 
more than any other person ; is it to be called a 
sheet of music when it is not inscribed with any 
language which is intellirible to a musician? 
It was proved before the learned judge that by 
a very elaborate course of study, and with the 
help of a key, a person might arrive at copying 
out, making it into a sheet of music, if they first 
became acquainted with the cypher; but his 
Lordship tnought that on the whole it was not 
a sheet of music, and did not constitute a sheet 
of music, and he refused the injunction which 
the music publishers asked for. That case is 
now under appeal, and these words would 
seem just to leave the question open 
where it is; and your Lordships now, 
I think, will have to say, are we gomg (as a 
<|uestion of principle) to stop these instruments 
in so fiir as they are applied to reproducing 
copyright airs, or are we not? In the case in 
question, for some reason which nobody seems 
to know except the plaintiffs themselves, they 
did not go in for the performing right ; they did 
not seek to restrain the performance, but merely 
to restrain the printuig of these sheets with 
hierogljrphics upon them, upon the ground that 
they were sheets of music. 

Viscount Knutaford. 

377. Have you not left out one part of the 
judgment, which was, that as there appeared on 
the sheets the well-known words crescendo, 
piano, and so on, it was an infringement owing 
to that? — I was going to teU your Lordships 
that afterwards ; but I am anxious not to start 
A new hare. The judgment is quite separable, 
and if it is confirmed on appeal the way fliat the 
Aeolian trade will meet it will be by simply 
striking out those words. That is nothing new, 
because it has been decided recently by the 
Common Laws Court, that words of expression 



Viscoimt Knutaford — continued. 

introduced by Stephen Heller into a non-cow- 
right work, have a non-copyright valua The 
reason I did not mention that was, because it is 
not the question that is now before you ; that 
would be covered by the words ot this Bill ; 
that is a thing wnich anybody can read. 
But the point is, will your Lordships now 
introduce into this Bill a provision which 
will stop a very large and very valuable 
trade which is being carried on by sjrndicates 
with a great deal of capital involved in it, when 
the only offence against the principles of copy- 
right law, if any, is that the music is in a sort 
of secret language transmitted to the instrument ( 
What we say is, that it ouffht not to be interfered 
with ; that if the copjnignt owners chose to go 
M restraint of performance, that is one thing, 
I have nothing to say about that ; but that on 
the question of the multiplication of copies their 
argument is inadmissible, because it is the in- 
strument which plays it that reads it, and that 
nobody else can read it without a special educa- 
tion and knowledge which it would be more 
difficult to acquire than to pay Is. 6d for a copy 
of the air, ana that therefore the mischief of tne 
multiplication of copies in the way of injury t<» 
the author is whollv imaginary.. 

378. But if you buy a copy of the air, that is 
not performance. Here the Aeolian performs 
this music ? — I venture, very respectfully, to ask 
your Lordship to separate entirely the two 
things, because the plaintiff chose for some 
reason to try only the one question of multi- 
plication of copies and not the question of per- 
formance. Probably if the defendant had come 
to me in the first instance with a case of resisting 
an injunction to stop performance, I should have 
said, you have no case. I do not think it is 
necessary for your Lordships' Bill to deal with 
that. 

Lord Thring. 

379. Would you tell me why you would have 
said he had no case ? — I do not want to throw 
away any point that my clients might raise if 
such a case were to be made ; but it seems to me 
at present that that would very likely have been 
my answer. 

380. What I do not imderstand is this: If 
such an instrument performs a piece of music, 
does not that infringe the performing right 
if the owner of the instrument acquires 
the capacity to perform it ?— Yes, that is 
what I was saying. If I had been asked 
whether there was any case to resist an injunc- 
tion against an infringement of the performing 
right, subject to the question of the " public*" and 
" private ' (for one question runs into another), 
assuming it to be a public performance, I am 
bound to say that it seems to me we should have 
had no case. But that is not the case which the 
plaintiff thought fit to raise. 

381. All I wanted to know was this, and you 
have answered quite plainly, it seems to me : If 
the instrument performs a piece of music, how- 
ever that capacity to perform is acquired, it must 
be an infringement of the right of the man who 
has the right to the benefit of the performance ? 
— I think it must be so, subject to the question of 
" public " or " private." I may say with reference 
to other points that these intruments are not 

used 
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Lord Thring — continued. 

used by any of the large syndicates or agents for 
public performance ; it is entirely for private use ; 
it is a tlidng that costs 2001. or 300i. 

Viscount Knutsford. 

382. I have one in mv own house? — Then 
your Lordship knows all about it. 

Chairman, 

383. Is there not a difference as to whether 
these copies (supposing for a moment that they 
are made copies) which are not exactly graphical 
copies, but are copies made in some other way, 
are made for the purpose of infrinrinff copyrient 
in performance or not ? — ^No, I think not ; be- 
cause tliousands of millions of copies of music 
are constantly sold and nobody asks the question, 
nobody thintos whether they are to be used, and 
nobody could test whether they are to be used 
for an unlawful purpose or not ; you cannot go 
into that at all. 

Viscount Knutsford, 

384. It is not an imlawful purpose if I may do 
it in my own room ? — It is not. 

Chairman, 

385. That is the point ? — Your Lordship puts 
it in my favour, rather. 

386. Surely there are cases that go to this, 
there are certain copies that have been held to 
be an infringement oi copyright, not because they 
are copies, but because they are copies intended 
for a particular purpose ?— Y es, that is so. 

387. There might be some sort of distinction 
•endeavoured to be drawn if necessary ? — No doubt. 
As a matter of fact I can state to your Lordships 
that the whole of this trade is private ; the instru- 
ments are only used for sucn purposes as Lord 
Knutsford uses his for, and there is no intention 
of using it for, nor is it particularly well adapted 
to, any public purpose. 

Lord Tttring. 

388. Why is it material that Mr. Justice 
Stirling decided it one way or the other ? — ^As 
showing that the question now is pending ; it is 
a burning question that has to be settled one way 
or another. Supposing that the Court of Appeal 
-decided the other way, there then wiU be an 
appeal to your Lordships' House. I think your 
Lordships would not like to leave such, a question 
as that, carefully as it seems, put outside the 
words of the clause. 

389. I have not expressed myself clearly. If 
Lord Knutsford produces a particular tune with 
his instrument, and you say he can produce that 
tune, what does it matter whether or not he can 
interpret this extraordinarv musical instrument ? 
-*Just this. As the words stand at present, if 
you put in this definition clause, when the Act 
passes you will infidlibly have a case, a series of 
cases, possibly, going up to the House of Lords 
again, to decide whether music transcribed by 
means of these hierogl3rphics is a sheet of music 
graphically produced or not. The action arose 
in this way ; I will take a complete case rather 
than argue it in an abstract form : Boosey, the 
pubUshers, have a copyright song. The Aeolian 
people go and buy a cojjy of this song, and 
transcribe it in a sort of hieroglyphic shorthand 



Lord Tltrinff — continued. 

which the instrument can imderstand, and 
nobody else can; and I venture to put it to 
your Lordship that that ought not to be inter- 
fered with. 

390. The instrument can imderstand it? — 
Yes. 

391. The instrument has a right to understand 
it, it is l^al ? — Yes, I say so. 

392. You say that would be so ? — ^Yea 

393. Then if the instrument has the right to 
imderstand it, what does it matter whether we 
protect the means of understanding or not 

Clutirman^ 

394. But it might be used for an instrument 
that would not have the right to understand it ? 
— ^No, it cannot. There are only two sorts of 
instrument that I refer to. But tne publisher's 
gain is that he exacts a payment for every copy 
that is printed. 

Lord Thrhig. 

395. They must have the print ? — No. 

396. The instrument must have the print ? — 
The instrument must have this hieroglyphic. 

397. Then you can stop it at the prior step? — 
Yes. 



that can- 
I cannot 



Chairman. 

398. That is an instrument, you say, 
not possibly perform in public? — No, 
go so far as that. 

Viscount Knutsford. 

399. On the contrary, there are a great many 
sizes, and the biggest size of aD might very likely 
perform in public ? — I cannot say that, as a matter 
of fact, it is used only for purposes such as Lord 
Knutsford uses his for. 

Lord Thring. 

400. Then you contend that we ought to pro- 
tect it ? — I contend that the words ought to be 
so framed in the first place that, at sll events, 
they do not invite an action. I put it fur- 
ther than that. Speaking now rather against 
the interest of the music publishers, I say that 
it ought to be put in such a form as (o settle the 
doubt in the negative, and not interfere with this 
sort of thing. It is altogether an abuse of the 
principle of the old Act of 1842 to call these a 
sheet of music, or to have any analogous expres- 
sion in this Act 

Viscount Knutsford. 

401. Have you considered how you would 
amend the clause to meet your views on this 
matter ? — No, I have not had time ; but if your 
Lordships would allow me I will frame an amend- 
ment that, and for any other thin^ that I may 
say, which your Lordships may think has any 
weight, and hand them in next week to your 
Lordships, without inflicting any fiirther observa- 
tions upon you. 

Chairman. 

402. Would you mind framing them in the 
alternative, so that we might have your views 
whether we agree with you or not?— If your 
Lordshin pleases. 

403. Your views I mean as to the drafting- 
whether we agree or disagree with you ? — Quite 

so 
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Chairman — continued. 

so. Your Lordship will give me till Friday, 
perhaps? 

404. Have yon anything else to say on your 
own account ? — ^Yes, there are one or two uttle 
matters. I do not know whether your Lordships 
would care for it, but here is the judgment of 
Mr. Justice Stirling, if your Lordships would 
care to have it put in {handing in tlie same), 
Mav I ask your Lordship whether Sub-clauses 7 
and 8 of Clause 3 are intended to be struck out 
(I was here when they were being discussed), if so 
[ have nothing to say about them. 

405. There was some conversation about it, 
but I do not think 'we came to any conclusion ? 
— Then I have a very short statement to make 
about them.* 

Lord Thring. 

406. I should be inclined to put them into the 
penalty clauses ? — If your Lordship does not en- 
tirely dispose of Sub-head 7, I cannot see how it 
can possibly work, because you have an exclusive 
right in selling which would prevent me from 
selling books 1 have bought from the copjrright 
owner ; that cannot be mtended. Supposing I 
am a retail bookseller, and I buy 100 copies from 
the copyright owner, your worcfs woula stop me 
from selling them, when I should be perfectly 
within my rights. 

407. I do not quite see why ? — I do not like 
to go into verbal criticisms, but one thing leads 
to another; I should propose that the word 
"' such " should be struck out, because it seems 
to me that it is quite an instance of what is 
.surplusage doing harm ; the word "such" in clause 
"i is redundant. If you said "the oAvner of 
copyright in a book " you would cover all you 
want. 

Viscount Knutsford. 

408. Your point is, is it not, that the owner 
of the copyright sells a certain number of books, 
which booKs may pass through other booksellers' 
hands, and then a person buys from a bookseller 
a dozen copies, and you say that the clause 
would prevent his selling tnem again ? — Yes, 
because you give the copyright owner the 
exclusive right. 

Chairman, 

409. In fact, you prevent the bookseller from 
selling ? — ^Yes, that is it exactly. 

Lord Thring, 

410. I will attend to that ?— I am much 
obliged to your Lordship. Now, No. 8 ; may I 
ask if I may take the points as they come in the 
Bill, and state whether they are my points or 
the points of those whom I am representing. 

Chairman. 

411. If you please? — This is suggested 
by the musical publishers, and it is the 
most important point that they have. It 
is on Sub-section (8) of Clause 3, taken 
in conjimction with Clauses 14 and 19 of 
the penalty clauses. They want a very consider- 
able alteration here, ana I think rightly. If 
your Lordship will take Clause 19 it will show 
better what I mean. " Where the owner of the 
copyright in a book assigns the right to publish 
suen book in the dominions of Her Majesty to a 



ChairfJUin^~coJi\xRVi&L 

certain person, and afterwards assigns to another 
person the right to publish such book in any 
place out of the dominions of Her Majesty, a 
copy published out of such dominions may" not 
be imported into such dominions, and shall for 
the purpose of such importation be deemed to 
be a pirated copy." The iirst suggestion that 
they make on that is that the word "after- 
wards " is a limitation which ought not to exist : 
I should think it is only an accident, because it 
cannot make any difference in what order the 
contracts were made. Take the case of" Trilby," 
for instance. In that case this actually happened. 
In the tirst place Du Maurier assigned " Trilby " 
to an American qiid America and the American 
rights; then he afterwards assigned it to a 
British publisher qua Great Britain. 

Lord Thring. 

412. I think you need not labour it? — ^Thnt 
I thought would not give much difficulty. Now 
your Lordships will have more difficulty here, 1 
am afraid; it is a difficult case to meet, but 
there is an injustice. In Clause 19 you only 
deal with the case where a copy published out 
of Her Majesty's dominions is brought into 
them. We want to carry it much further than 
that. Copyrights are constantly split, as 
between diflerent colonies, and I want to leave 
out the words "pirated copy," because I want 
the clause to deal with copies which are lawfully 
printed, but nevertheless, the importation of 
which into England would be a great hardship. 

413. Will you again put a concrete case ? — 
Supposing a man publishes a book in England 
ana ne assigns the Canadian rights to one man 

414. The right only to publish in Canada ^ — 
Yes, the right only to publish in Canada. An<I 
supposing he assigns the Australian right to 
another man, his English right he may perhaps 
assign to a third person. 

415. But supposing I assign the Canadian 
right* to a Canadian publisher, does that meaui 
that he can only sell that book in Canada I — I 
want it to be so. 

416. That surely is not the meaning of the 
contract ? — ^The contract may be framed in any 
way to meet the justice of the case, and it would 
be framed so as to bind the contracting parties, 
but the difficulty is to bind people who buy 
from one of the contracting parties ; and what 
would hapnen would be this : An English 
publisher sells the Canadian rights in thebook 
to a Canadian, and he seUs the Australian rights 
to an Australian. Then in one of those, possibly 
in both of those colonies, the book can be printe(l 
much more cheaply than it can in London. 
They have a cheap reprint, therefore, which 
would not have emanated from the original 
publisher's shop at all, such as he would never 
think of printing ; they flood the English market 
with cheap copies printed in the colony, and so 
defeat the whole trade either of the English 
publisher or of an assignee from him in 
England. 

417. I know that this question seemed to me 
to be one of extreme difficulty, I mean on pubhc 
grounds as well as private ; but I want again to 
trouble you, I am sorry to say. I must again 
repeat my question : If I assign the Canaoian 
copyright to a Canadian publisher is it implied 

in 
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Lord Thring — continued. 

in that contract that he may not sell his books 
wherever he likes? — I will go further than your 
Lordship's question. I will assume that there 
is a special clause in the contract preventing the 
•Canadian publisher from importmg copies into 
England. 

418. But please answer my question; sup- 
posing I maKe simpliciter a contract with a 
Cianaoiah publisher, by which I assign to him 
the right of publishing my book in Canada, and 
nothing else; I want to know whether, in your 
opinion, he would not have the right to sell it 
\merever he Uked ? — I should think he woujd, 
-except this, that it must be a question of con- 
struction. Supposing the words of the assign- 
ment in the operative parts of the contract were 
merely confined to Canada, and he only sold the 
Canadian rights, it might be held that that did 
^exclude importation. 

419. Then supposing I sell the Canadian 
right with the restriction that he shall only sell 
in Canada, do you mean that he shall only sell 
in any other colony or in South America ; or do 
vou mean simply to forbid his selling in Eng- 
land ? — ^That IS the pinch of the case ; that is 
the diflSculty. He will sell to somebody either 
in South America or Canada, who brin^ thou- 
sands of copies over here, and then the English 
publisher finds that his English copyright is 
worth nothing; and it is a greater hardship if 
the case is one of a third person to whom the 
EngUsh rights have been assigned. . 

420. But let us go back, because it is so ex- 
tremely diflScult. The Canadian publisher has 
his contract not to sell in the United Kingdom ; 
then you suggest, as is quite clear, that he will 
sell to an American publisher who will flood the 
Ei^lish market ; do you intend to prevent that ? 
—Yes. 

421. How is it possible ; if he sells in Canada, 
I go over and buy a Canadian copy in Canada, 
.as I may go over to Germany and buy a Tauch- 
nitz copy? — It is very possible indeed, if you 
say that an English copyright shall involve 
illegality of importing copies at all printed 
Elsewhere. 

422. You do not care about the rest of the 
world ; aU you want is to prevent their books 
being imported into the United Kingdom? — 
Yes. 

423. But the rest of the world you leave 
open ? — ^Yes, the rest of the world I anould not 
care for. 

Viscount Knutsford, 

424. How about the other colonies ; what do 
•you intend to do there ? — I am not instructed 
to elaborate it by defending the rights of Cana- 
•dian publishers at alL It is merely the English 
publisher that I am concerned with. 

Lord Thring. 

425. But just see how diflScult it ib; the very 
question which Lord Knufcrford puts occiirs 
immediately. I sell to a Canadian publisher 
and I sell to an Australian publisher ; tlie 
Australian publisher sells in Canada, or vice 
mrsd: Do you intend to prevent that ? — ^No, it 
IS only a question of importation. 



Viscount Knutsford. 

426. As you know, in the Royal Commission 
there was a difference of opinion about that. 
The majority, in paragraph 226 of that Report, 
thought that "colonial reprints of copynght 
worl^ first published in the United Kingdom 
should not be admitted into the United King- 
dom without the consent of the copyright 
owners; and, conversely, that reprints m the 
United Kingdom of cop3nright works first pub- 
lished in any colony snould not be admitted 
into such colony without the consent of the 
copyright owners " ? — Yes ; I do not profess to 
be an expert in colonial matters. 

427. There are very great diflioulties indeed ? 
—No doubt. 

Lord Tliring. 

428. Are you here to contend that we ought 
to prevent Canadian reprints ^oing into Australia 
ana Australian reprints going into Canada ? — No; 
I should have thought myself that that was a 
matter- for- them to decide ; at all events my 
clients do not care about it. Is not that a 
matter for the colony itself to decide ? 

Chairman. 

429. Then I understand that you do not 
suggest that one colony should not be allowed to 
import into another, Canada into Australia, for 
instance ? — No, that is a totally different question. 
It was raised on the Bill I prepared, but I am 
not instructed now to press that at all. 

Lord Thring, 

430. You. confine yourself simply to sayinjj 
that, coloxual . reprints should not be imported 
ijito the. United Kingdom, and then you laavc 
outstanding . the question of the contract4 be- 
cause it seems to me that it is very hard, if 1 
make a. contract with a Canadian publisher and 
do not restrict him from importing into the 
United Kingdom, that an Act of rarliament 
should restrict him ? — No, I think not, because all 
contracts are made upon the basis of the Act, and 
then we have to consider the case of third parties 
who are not a party to the contract at all. The 
Canadian publisher may bind himself down in 
the strictest words not to import into Great 
Britain,, but he sells a thousand copies to A.B., and 
A.B. is a stranger to the contract, nobody can siio 
biin for doing it, unless you put this clause into 
the Act. 

Viscoimt Knutsford. 

431. But you can seize the copies ? — ^Yes. . 

Lord Wdby. 

432. As I imderstand it^ you leave the coloQies 
to settle the matter themselves ? — ^Yes. 

433. You only want to prevent importatiojjfi 
into England ? — Yes. 

434. You do not settle the question about the 
colonies at ajl ? — Not at all. 

Viscount Knutsford. , 

435. I suppose your point of view is dife: 
^ When once a man parts with his copyright to <a 
'Canadian publisher he says '* I wiU allow you to 

Smblish in Canada." Then you want the Act to 
brbid copies of that Canadian publication coming 
back into England ? — ^Yes. 

436. And 
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Viscount Kniitsfoirl — continued. 

436. And you would say as to other Colonies 
that if they do not like it they can pass a law 
preventing it ? — ^Quite so. 

437. If, for instance, Australia does not like 
these! Canadian publications being imported she 

an pass laws to prevent them ?— Yes. 

438. But we have to deal with the United 
Kingdom so far as that point goes? — ^Yes. I 
thinS: the way jrour Lordship has put it leaves 
just this one point unsettled, and I am not quite 
sure how you would deal with it, there might be 
two forms of dealing with it ; one would be that 
you might restrict uie embargo on importation 
!x> a case where the contract is express with the 
Canadian publisher, or you might make it apply 
to all cases even where the contract is silent as 
to importation. 

Lord Thring, 

439. I think it would be very difficult to re- 
quire a special clause ; how are the Customs to 
know that there is a special clause ? — It may be 
that that is the answer probably. 

Lord Wdby, 

440. But if it was necessary might not the 
Customs have a formal certificate that such and 
such books were not to be admitted ? — Yes. 
Then I must carry that a little further; this 
more particularly applies to music, but I am 
going to ask your Lordships to settle by the Bill 
a question which still may come to the House of 
Lords, namely, whether or not in a country 
signatory to the Berne Convention, when a 
foreign work is produced and the riffhts for 
Englaind are assigned to a London publisher, it 
is competent for the owner of copjmght in the 
country of origin to sell copies to a third person, 
and for that third person to come and practically 
destroy the effect of a contract which the owner 
of the copyright lias already entered into. 

Lord Thri-iig, 

441. Will you put that case again in a con- 
crete form ? — I will tell your Lor&hips of a case 
that happened, with the names of the parties. 
Pitt ELatzfeld, the London music publisher, 
bought a piece of music, that I forget the name 
of, wds morning, from a Leipzic puolisher, Leip- 
zic being a town in a country which is a signa- 
tory to the Berne Convention. Pitt-Hatzfeld, 
having bought the right to this piece, which 
was a valuable one, expended larce sums in 
having it printed, and sell it in London. After 
a year or two they find that somebody else is 
selling it also at about one-fourth of the price at 
which they ask for it, and that their sale is 
destroyed. They investigate the matter, and 
&ad out that the Leipzic publisher, after 
selling to them, perfectly boTid jide sold 
a number of copies to a cheap London 
publisher, who is selling them for four- 
pence apiece, and their trade is destroyed. 
That case came before Mr. Justice Kekewich, 
The London publishers tried to restrain the 
cheap publisher who was publishing in com- 
petition with them, and Mr. Justice ICekewich, 
after a great deal of consideration, thought the 
statute did not cover the point, but the Court 
of Appeal did ; they held tnis (and it was a very 



Lord Thrifig — continued. 

strong decision indeed) : that thoufifh one Act of 
Parliament (the Act of 1844) says tnat you shall 
not import copies, in cases where the Bern^ Con- 
vention prevails, in derogation of your contract, 
where such copies are prmted out of the countrj" 
of origin, notwithstanding that strong implication 
contained in those words, even where the copies 
are printed in the same town in the country of 
origm, you can stop their beii^ sold here, and so 
coming into competition with the contract which 
the foreign piibUsher has made with the 
Englishman, 

442. It seems very comphcated? — I do not 
think it is so very comphcated, my Lord. 

Chaii^Tnan. . 

443. You say the Leipzic publisher, first of all, 
made a contract with a certain firm of publishers 
in England ? — Yes. 

444. And then made another contract with 
another firm of publishers? — Not a contract 
they merely sold copies to the other. 

445. Had they any right to do that ? — ^Yes, it 
was quite lawfully done. The whole case turned 
upon the fiict that they were not pirated copies, 
they were lawfully bought. 

446. Then they did not rive any exclusive 
right to the first firm, they did not aeree that 
they would not sell to anyone else ? — -No, there 
was no stipulation of that sort. But their Lord- 
ships thought that, imder the importation clauses 
contained in 19 diflFerent sections, which the 
Master of the Rolls said he had looked at on 
the point, arrived at the conclusion that they 
could stop it They wanted to stop it if they 
could, as they thought it a great moral iniustice, 
and they found a section which just nit the 
case. 

Lord Thring, 

447. What is the name of the case? — Pitt 
Hatzfeld v. George. I will send your' Lordship 
the convenient form of the report. 

Viscount Knntsford, 

448. As I imderstand, the Leipzic people 
first gave a right to publish in England? — 
Yes. 

449. And then after that they sell a certain 
number of copies of their works to A.B. in 
England, another publisher ? — ^Yes. 

450. And that publisher then reprints the 
copies ? — ^No. 

451. Reprint copies of the copy he bought ?— 
No, as a matter of fact they were not reprinted. 

452. Did he buy enough copies to undersell 
the other publisner? — Yes, exactly; that is 
rather what it turned upon, because they were 
printed in the country oi origin. 

453. They were printed in Leipzic ? — Yes. 
The Statute of 1844, 1 think it is, says you shall 
not import copies printed out of the oountiy of 
origin, that is Leipzic ; and notwithstanding those 
words the Court of Appeal thought they could 
make out from all the statutes which they could 
find that the spirit of the Act was that such a 
contract ought not to be permitted, and that 
even whers the copies were prmted in the coimtry 
of origin they could restrain them from being 
sold. 

464. You 
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Chairman, 

454. You mean in England, I suppose ? — No ; 
tlio country of origin was Leipzic. 

455- Then I do not understand it now, 
because you quoted the Act of Parliament that 
said that certain prints made in the country of 
origin should not be imported ? — No, made out 
of the country of origin, viz., Section 10 of the 
Act of 1844. 

Viscount Knvisford. 

456. But these copies that undersold the first 
publisher were all made in Leipzic ? — Yes. 

457. And the Leipzic pubhsher sold enough 
copies to another man to practiealhr enable that 
man to imdersell the first man ? — i es. 

Lord Thring, 

458. Surely that was a fraud ? — If your Lord- 
ship thinks that was a fraud I will not argue the 
case any more, because your Lordships will put 
some words in to say so, and prevent its being 
committed again. 

459. As I understand it, the Leipzic publisher 
gives to the English publisher the exclusive 
right of publishing in England ? — Yes. 

460. And then immediately after that ? — 

No, it was not immediately after. 

461. It does not matter ; but after that he de- 
liberately goes and gives to another German 

Eublisher a sufficient number of copies and allows 
im to take them over to Englana ? — Those are 
exactly the fects. They are exactly the same 
facts as in ths case with reference to the colonies. 

462. I should have thought that that was not 
a question of copyright, but a question of de- 
liberate fraud ?— The courts did not treat it as 

that. 

Chairman, 

463. I thought it was not an exclusive right ; 
I thought you said at first that he did not rive 
the exclusive right ? — ^Yes, the Leipzic publisner 
assigns quA England. 

Lord Thring. 

464. Then the same man goes and floods the 
English market through another man? — ^Quite 

SO. 

465. I should have thought, supposing such a 
thing as that to have happened in England, that 
the Court would immediately have granted an in- 
junction against it as a deUberate fraud ? — Kb a 
matter of met there was no evidence in the case 
as to whether the Leipzic publisher knew for what 
purpose the copies ne sold to publisher No. 2 
were to be used. 

466. But he ought to have known ? — ^Why ? 
He might have been going to take them to 
America. 

467. He only sold to his own fellow-country- 
man, and did not know thj^ were going to 
England at all? — Exactly. TTiere was no evi- 
dence whether he knew or not. 

468. That is to say, he sells another lot to 
another publisher who is not privy to the first 
contract, and the other publisner not knowing 
perhaps of the first contract at all, in accordance 
with his rights sells them in England ? — Yes. 

Viscoimt Knviaford. 

469. My difficulty is, the Court of Appeal held 
that they could stop it ? — Yes. 

(0.23.) 



Lord Welby. 

470. Although there were words in the Act 
which seemed to authorise it ? — Yes, by strongest 
implication. What Mr. Justice Kekewich went 
on was this : It is the strongest case of exclusio 
alt&nus that can possibly be ; here an Act 
(viz., the Act of 1844, Section 10), says you 
shall not import copies which are printed out 
of the country of origin, say in France ; how 
can I restram anybody who sells copies in 
England which are printed within the coimtry 
of origin. But the Court of Appeal thought 
they could find words in other statutes which 
would enable them to do it, and they did it. 

Viscount Kntbtaford, 

471. What is your point and where does it 
arise ? — I want to have some words put into the 
BUI which will practically achieve the same 
result as is now reached by the judgment of 
the Court of Appeal in Pitt Hatzfeld v, George. 

Lord Hobluyase. 

472. Is the case reported ? — ^Yes. 

Lord Welby, 

473. You want directly to forbid the sale in 
England of copies printed in the country of 
origin ? — Importation of those copies. 

Viscount Knv;t8ford. 

474. Where there has been a contract for an 
exclusive right ? — ^Yes, of course ; cadet queatio 
otherwise. There could be no plaintiff. Now 
one more point on this, and that assumes rather 
the interest of the person I call publisher No. 2. 
There is a hardship upon publisher No. 2, that 
is to say, there is a hardsnip upon the person 
who merely buys copies. A person may buy 
copies of the Leipzic publisher for sale in England^ 
Messrs. Novello nave bought a very large number 
of copies of several pieces of music which were 

Eublished in Leipzic, which they are selling, and 
ave entered into contracts with other music 
publishers to supply. Then after that is done, 
after they have entered into these engagements, 
the Leipzic publisher assigns the copyright for 
England to some other person. That, of course,. 
I cannot prevent ; but one would like to have 
some means,* if possible, some clause which 
should make it imperative on the parties, 
when they get such a contract as that, to put an 
advertisement in the paper or in some way to 
publish the right in order that they may not 
stop the trade (this is the converse of the other 
case) within some interval, a month or so. 

475. It seems to me that it must be a matter 
for arrangement between the Leipzic man and 
the person to whom he is giving the exclusive 
right. He must undertake not to sell any 
copies. It is impossible to contend, is it not, 
that if after he has given this exclusive right of 

Eublishing, a third person goes in and buys of 
im a certain number of copies, he should not be 
able to dispose of those copies ? — It is the con- 
verse case. I am altering now the order of 
events. As a matter of fisict, there is an enor- 
mous trade being done in London now of copies 
which are bought from publishers in some 
country other than England, signatory to the 
Berne Convention, and which those publishers 
are selUng. Novello's have many tens of 
E thousands 
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Viscount Knutaford — continued. 

thousands of pounds invested in copies they are 
selling in that way. Then their grievance is, 
as I understand it (and I think I do understand 
it), tliat when that has been going on for some 
years, all of a sudden the foreign publisher 
makes a contract with some other English 
publisher, and immediately Novello's nave 
a motion for injunction obtained against them 
(they have had on several occasions), in 
respect of what they had a perfect right to 
do the day before, and as to which they 
have had no warning . that it would become 
illegal by this subsequent contract. I do not 
want to stop anything here, I merely want some 
way of knowing that the contract should be 
advertised a month before, so that what was 
legal should not be made illegal at a moment's 
notice. 

476. I do not see how you can affect the right 
of these men, they have brought their copies, 
and they have a right to dispose of them, and if 
the Leipzic man does something else, the person 
arranging with him knows these people have 
copies, every Enghsh publisher of music knows 
perfectly well what Novello has got; therefore 
he cannot claim against him and stop Novello's 
rights ? — Yes, I am afraid lie can. Wnat answer 
have Novello's to an action for injunction? They 
are served with a ^vrit by the owner of the 
English copyright, an owner whose rights only 
date from tne week before perhaps ; it makes no 
difference, he can stop their selling a single copy, 
and they have thousands of copies on hand. 

477. What is the decision that he can stop 
them selling copies, which they have bought in 
a legal way, and are disposing of in a legal way ? 
— Unquestionably he can. What defence have 
I got ? 

478. The defence is that you are pursuing a 
perfectly legal course with regard to those 
copies. If you got more copies and tried to sell 
them after tliis man got his exclusive rights, I 
could understand it ? — I am very sorry. I do 
not like to hint that I can be right upon a point 
of law against your Lordship; but I sTiould nave 
thought there was no doubt about it. Supposing 
there is an injunction against Novello s from 
selling copies of a particular piece of music, it is 
no defence to say, " We have just bought 10,000 
copies, they are here and we want to sell them." 

Lord Welby. 

479. Has there been any case decided on the 
point ? — No, but there are writs issued against 
Novello now. 
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480. It seems to me merely a sudden deter- 
mination of the English contract ? — I can only 
put it in this way : that the largeness of the evil 
would make it worth while; of course, the 
dealing is so very large that it would be worth 
while if some notification were introduced in 
some form. Will your Lordships authorise me 
just to submit a clause ? 

Viscount Knutsford. 

481. Yes, if you please ?— Then I pass on to 
Clause 4, Sub-section 3 — this is one of the 
publishers' points ; there is nothing dealing with 
the rights in a posthumous work. 



Chaii'man. 

482. That was pointed out to us, and I under- 
stand that Lord Thring is willing to introduce a 
sub-section dealing with posthumous works in 
Clause 7 ? — Then you have dealt with it. Then 
as to translation of a book, Sub-section (5), the 
first j)oint is a very short one on that, and thai 
is this. There is nothing in the Bill which 
makes an authorised translation of an original 
work copyright. That is a question which ha.s 
never been decided, as to which there are 
different opinions in text books, and it was 
thought necessary in the Berne Convention, 
sanctioned by the Act of 1886, to introduce a 
clause to that effect ; that has always been a 

f)ending question. Supposing I make a trans- 
ation of a French book or a Hebrew book, that 
translation may have intrinsic merit which may 
entitle it to copyright much more fully anil 
worthily than many works which are in a more 
complete sense original ; and what is wanted is 
that words should be put in this statute similar 
to those in the Berne Convention, which shall 
provide that when a person does make an 
authorised translation, not dealing with the 
right to translate, he shall have tne right of 
preventing other people from copying his transla- 
tion. 

Lord TltHng, 

483. Do you mean to tell me that any human 
being will say that Munroe's translation of 
" Lucretius " or Kennedy's of " Agamemnon " is 
not a book ? — But the question has been raised 
and it is a moot point m the text books now. 
The inclination of text writers is to say that a 
translation cannot be restrained. 

484. Do you mean to say really and truly that 
they say that Munroe's translation of "Lucretius ' 
is not a book, or that Kennedy's " Agamemnon " 
is not ? — That is not exactly the point, is it. There 
is no doubt it is a book, but it would be equally 
a book if it was a copy in the same language ; not 
a translation, but a copy of a work in the same 
language. That can hardly be the test of it. 

Chai7*man. 

485. There was in Lord HerschelFs Bill, 
Clause 9, "This Act shall apply to a lawfully 
produced translation of a book in like manner as 
if it were an original book." That would meet 
your case ? — Entirely ; it is in the Berne Con- 
vention. Then there is this point on Clause 5 
on translations. 

Viscount Knutsford. 

486. There can be no question but that Mr. 
Munroe had a copyright in his translation. You 
do not mean that any one might take that book 
word for word and publish it? — I should not 
have thought so, but the text book says so ; 
it is laid down in the text books. I will show 
you what the Berne Convention says. 

487. I should like to see the doubt in the text 
book? — There is no copyright in translations; 
that is the way it is laia down. I think I have 
got it here in Copinger: "It had never been 
decided that a translator might have a copyright 
in a translation supposing, what was not proved, 
that these translations were made by the 
plaintiff himself" I will give your Lordship the 
references. 

488. From 
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Viscount Knutsf(/frl — continued. 

488. From that I should have judged that it 
had never been decided because the point was 
impossible to be raised, because nobody has ever 
thought it could be raised that there was not 
copyright in a translation like Munroe's " Lucre- 
tius " ? — ^That is the diflSculty, to draw the line. 
There might be some translations so simple that 
tAvo translators would translate into the same 
woixis almost. 

489. Never, from a foreign language. I do not 
believe you would find a single Ode of Horace 
translated in the same way? — Not a dead 
language, perhaps, because we do not know 
exactly, we are not so familiar with the construc- 
tion o{ sentences and what the sentences mean. 

490. Take any French novel, take Balzac, you 
would not find two people translate any part of 
it in the same way ? — ^Not verbatim. I leave it 
in your Lordships' hands ; if your Lordships do 
not think it necessary I will not press the point. 
I do not know whether you thmk it is worth 
whUe slightly modifying Sub-section 5 so as to 
prevent a very complicated state of things when 
the International Copyright Law is applied of the 
Berne Convention. Y ou very nearly run on the 
same Unes with the Berne Convention, but not 
quite, and I really do not know how it would 
work. You may say at once to me that you will 
not think about what the effect would be on the 
international part of the Bill ; and if so I will say 
nothing more about it ; but as a matter of fact 
you say, that if a translation of a book is not 
made within ten years, a person desirous of 
translating the book may propose to the owner 
of the copyright of such book, that the owner 
should cause such a translation to be made (the 
rights of a native of any country which is a 
signatory to the Berne Convention in England 
are not exactly that), but if the translation is not 
made within ten years the right ceases abso- 
lutely. That will create a very complicated state 
of things. Supposing that a Frenchman wants 
to restrain the translation of some French novel, 
and restrain its being published and sold in 
England, he will have to consider what the 
rights of an Englishman would be. The Berne 
Convention says that his right is gone, supposing 
that the ten years have expired. Your Bill does 
not say that. Your Bill would keep the right 
alive unless the owner has actually refused to 
publish it. Do I make myself clear. 

Chairman. 

491. Yes ; but surely this Sub-section 5 only 
applies to what may be called domestic transla- 
tions, does it not ; other translations would be 
under the Berne Convention? — No, I think it 
applies to any translations so &r as I can see. 

492. I thought the Berne Convention applied 
to all other conventions ? — Possibly ; then you 
ought to make it clear. If you make it clear it 
does not matter ; but you do not make it clear. 

Viscount Knntsford. 

493. Do you understand the words "The 
Owner of the Copyright " to apply to the foreign 
owners of copyright ? — Yes, if the country is a 
Signatory to tne Berne Convention. 

494. Then your point is that here we are 
putting a particular limitation, a restriction upon 

(0.23.) 
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the foreign owner of the copyright ? — Yes, under 
any circumstances, even if tne words " the owner 
of the copyright of such book " do not apply to 
the foreign owner of the copyright. Wnat a 
complicated state of things you get ! The Berne 
Convention says the thing is over, the ten years 
have gone, but it says at the same time in an- 
other clause, you, the Frenchman, shall have the 
same rights as Englishmen have. Then you 
have to settle which is to prevail. 

495. There are constantly different rights in 
the term of years under the Berne Convention, 
and what you have to secure is that every 
foreigner shall have the same rights as an 
Enghshman has in his own country under the 
Berne Convention ? — Then, no doubt, you would 
give him rather a larger right. 

496. So you may do ; that we have had very 
well argued out on a former occasion? — Yes ; 
but you must remember that when you give 
one foreigner a larger right in respect of trans- 
lation you are taking away from his country- 
men a right they would otherwise have. 

497. But I have read this clause, rightly or 
wrongly, as referring to the OAvner of English 
cop3nnght, and if that be so you are not taking 
away anjrthing ? — I ^vill not press it if your 
Lordship thinks that the words would have that 
paramount effect, that they would give the 
Frenchman what rights he would take under 
this Sub-section 5, and not the rights which the 
Berne Convention says he should have. There 
are one or two points on the performing rights in 
Sub-section (2) of Clause 5. The first thing of 
all is in Sub-section (1), would you mind leaving 
out the words " in public or in private " ; they 
seem to be an unpleasant allusion to a very 
thorny and difficult subject. You cannot pro- 
vide by legislation for every state of things. I 
defy any definition of " private," or any definition 
of " public," to exclude some cases which I 
would immediately put that would not leave a 
doubt. What I want your Lordships to do is to 
do what has been by the other Acts. The Act 
3 and 4 William I V . gives the sole liberty of 
representing ; it says nothing about " public or 

Snvate," and the Act of 1842 is the same ; it 
oes not contain the words " public or private." 

498. Then do you mean that he should have 
the exclusive rignt of forbidding a private per- 
formance, that IS the question ? — I feel a very 
great difficulty in answering that question; I 
only say that there has been no successful 
attempt to define private, or to do otherwise 
than to leave the parties to the courts in each 
case. 

498*. I do not desire to define " private " ; what 
I say is that the performing right means the 
exclusive right of tne owner to perform or au- 
thorise the perfoniiance in public. That is quite 
sufficient ? — ^Yes. 

499. You do not want to define " private" ? — 
That would be the best solution, perhaps. 

500. Of course the court ^vill decide when any 
particular performance takes place, and that 
must be left to the court ? — Yes. 

501. AH you have to do is to give the owner 
of the performing right the right to prevent or 
authorise the perfcrmance in public ? — Yes. 

E 2 502. Then 
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Chaiirinan. 

502. Then you agree that " pubUc " shall be 
left in in Sub-section (1.)? — ^Yes, as lonff as you 
do not try to define it. . Then something will 
come out in the penalties. 

503. Then in Sub-section (2) you agree in the 
same way to " public " being left in ? — Yes. 

Viscount KmUsford. 

504. There it is much more difficult, where 
performing right is to begin ? — I should leave it 
out there. 

CJiainnan. 

505. In Lord HerscheU's Bill it was the other 
way in Clause 13, " The first public representa- 
tion of any dramatic piece or musical composi- 
tion shall be equivalent in the construction of 
this Act to first publication of a Uterary work " ? 
"^~" X es. 

506. Then it went on to say, " the exclusive 
performing right in any musical composition 
shall include the exclusive right to perform"; it 
did not say whether it was in public or in pri- 
vate ? — No, because I followed the Act of 1842 
exactly, in that respect. The Act of 1842 does 
not say the exclusive right shall be one to 
restrain public or private performance, but it 
says the first public performance shall be the 
test. 

Lord Knutsford. 

507. Therefore I think you should leave out 
" private " in Sub-section (2) ? — Yes. 

Lord ThHng. 

508. The difficulty is in the lecturing rights? — 
I have not studied it at all. I have nothing to 
say about that. 

Chairman. 

509. These are your own criticisms, not the 
criticisms that you are instructed to make, I 
gather ? — Yes, 1 am instructed to make that 
criticism. 

510. Then are you instructed to leave out " in 
public" as well as "in private"? — The feeling 
was that it was not possible to define it, ana 
they were willing that it should read " in public." 
I do not ask to have both out, I am satisfied 
with what Lord Knutsford proposes, as long as 
you leave out the definitions m Clause 18. 

Lord Thring. 

511. That goes out as a matter of course ? — 
Then in the same sub-section (2) the word 
"First" seems redundant. You say the "per- 
forming right shall subsist in every dramatic or 
musical work, whether the author of such work 
is or is not a subject of Her Majesty, which has 
after the commencement of this Act, been 
performed in public or private first in any part 
of Her Majesty's dominions, before or simul- 
taneously" one of those words is redundant. 
That is my own criticism ; and so is this : It 
seems to me that the clause is somewhat 
unfortunate in this respect ; that although you 
take the trouble to say that the author may or 
may not be a subject of Her Majesty, you avoid 
all reference to what has been the burning 
question in the old cases, whether he must be a 
resident or not in Great Britain at the time of 
his creating the work. That has been the 
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question about which there has been litigation. 
Whether, if he is an alien, he must be resident 
here or not. 

512. He certainly need not be, according to 
this ? — If it is Quite clear I am satisfied ; I thought 
it was not ; I tnought that when you took painis 
to say that it is not necessary he should oe a 
subject of Her Majesty, the question might 
naturally arise : is the mrther condition neces- 
sary that he must be a resident. 

513. I will take a note of it, but it seems to me 
that if we say nothing, it must be so ? — ^But that 
was so in tne former Acts ; in the former Acts 
they said nothing, and yet it was Utigated ; it is 
judge-made law. 

514. It must come in, in all the clauses, then ! 
— No, I think not, you only say it there, you 
only say in whom the performing right snail 
exist, and if you say once for all that anybody 
shall have performmg right in a work first per- 
formed here, whether or not the author is a sub- 
ject of Her Majesty and whether or not he is 
resident here, you meet all the cases. 

515. I mean it must come into Sub-section 

(1.) ? — 

Viscount Knutsford. 

516. I think it is right as it is. What is the 
exact point ? — The exact point is this ; that with- 
out the condition of residence here (I am speak- 
ing of cases 100 years ago) having been imposed 
by any Act the judges discussed, and I think 
decided finally, that if the author was not resi- 
dent here he should not be entitled to copyright. 

517. But we are putting the performing right 
upon the same footing as a book in Clause 4. 
Copyright is to subsist in everv book ; it ought 
to DC the same here?— Yes, it is exactly the 
same if your Lordships are satisfied. 

Lord Hobhouse. 

518. Do you think there is anything in the 
clause as it stands to suggest that the man must 
be a resident here ? — Not without the previous 
cases ; but having regard to the fact that it is a 
question that has been largely ventilated (no 
doubt a great many years ago), I think it should 
be made clear. 

Viscoimt Knutsford. 

519. Then you would have to alter Clause 4 
too ? — ^Yes, you would have to put it in twice. 

520. Surely it is better as it is ? — I do not 
press it, of course. I am sorry to say I cannot 
remember which way it was finally decided. I 
will look at the point when I submit my clauses 
to your Lordships. 

Lord Thring. 

521. We put in, " whether a subject or not," 
because that appeared to be doubtful ; but if you 
say that a man shall have copyright whether he 
is a subject or not I cannot conceive of any judge 
reporting against him ; because if he is an alien 
what can be the use of his being resident ? — It 
is very difiicult to say what the use of it was, but 
will you just give me an opportunity of looking 
at the cases and showing you in five words if the 
decision has been actually that he must be re- 
sident here. Now the next thing is Sub-section 
C5), performing right. I want to know why 

these 
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Lord Thring — continueA 

these two rights, the exclusive right of perform- 
ance and the exclusive right of multiplying 
copies, should be in this case united with 
one another for the purpose of destroying 
one, when the whole aim of everybody, judges, 
legislature, and everybody else, has been to keep 
them as separate as possible. What is the 
ntison d'itre of applying the oriental law of 
destroying the wife at the death of the husband ; 
why shomd one cease at the death of the other ? 
There are not many cases to which it can apply 
at all, only the case of posthumous works ; but 
it seems to me that it is done, rnero Tnotu, to 
destroy the performing right, because the term 
of copyright dies a natural death. I do not see 
any ground for allowing the state of things which 
at present exists to go on ; the two are perfectly 
separate. It may well be that a person may 
write a play, but his executors may not care to 
have it performed for some considerable time 
after his death, possibly for the whole 30 years, 
and then some turn of the tide, some turn of 
the market, that makes the subject likely to be 
popular, induces them to have the play per- 
Tormed. Why should they suddenly find that 
the copyright is gone ? 

522. I will tell you why. It seems to me that 
these dramatic rights and performing rights are 
really unreasonably extended. The copyright 
of a book lasts for the author's life and 30 years 
afterwards, and if he cannot in that time have 
his play performed I cannot see why the per- 
forming right should not fall into the public 
domain. I cannot imagine why you should pro- 
long it ? — Shorten the time if you will, out 
this is so arbitrary. When you have two rights 
absolutely distinct, which are constantly assigned 
to diflferent people, which quite as often as not 
are in different nands, why should the owner of 
the performing right suddenly find, from some 
cause operating that he does not suspect, that 
the existence of his performing right is swept 
out? 

Lord Hobhouse. 

523. Do you suggest that the sub-section he 
omitted in totol — ^Yes, m toto; the Bill would 
be quite as perfect without it. 

ChaiiTfTian. 

524. I cannot see that the question can arise ? 
— ^Yes, it can arise in this way: Supposing it was 
some play, say of Shakespeare's, which it was 
thought not advisable, possibly for political 
reasons, to have performed. There was an in- 
stance in Meyerbeer's opera " Le Prophfite." It 
was printed and published, and the copyright 
began to run ; it was not thought wise to produce 
it because of the events of 1848, as the libretto 
turned on revolution. Years and years after- 
wards it was produced; as a matter of tact 
the copjoright had not run; the copyright is 
very long in France ; but your Lordships like a 
concrete case. Why, when it was produced, 
should the author Imve forfeited all his emolii- 
laent, which he might have done under this 
clause ? 

Viscoimt Knutaford. 

525. And the performing right may have been 
assigned to a different person alto^etner ? — That 
is my point. I say the two thmgs quite are 



Viscount Knutaford — continued. 

separate; it is the only attempt to fuse the two; 
and it seems to me there is no raison d'etre. 

ChairTnan. 

526. He might have assigned the performing 
right in 1848, and it might not have come into 
operation until the assignors choose to perform 
it?— Yes. 

527. That is to say, it might remain, and the 
term would not begin to run from assignment, 
but from performance ? — Not unless you put in 
this clause. 

Lord Thring. 

528. You might have a thin^ published in 
1800, and the performing right might not come 
in till 1900 ?— Might not the same thing happen 
with a book ? Supposing a man does not publish 
a book in his lifetime and his executors wait 50 
years before they publish it, surely the same in- 
justice would arise. 

529. But the book is gone ; this is an existing 
thing. Why should a man 100 years after be 
obliged to see whether the dramatic right exists ? 
— There is no difficulty. It is a very notorious 
thing, the performance of a work. 

Chairman. _ 

530. Is there any other point ? — Yes, I have a 
point on Sub-section 7, and the most important 
point of all. " If the performing right and copy- 
right of a dramatic or musical work are vested in 
the same person, the owner of such rights shall 
cause the notice to be published " (that is notice 
of the intention that the performing shall be 
reserved), " and if he do not publish the same 
his performing right shaU be extinguished; but 
if such rights are vested in different persons, the 
owner of the performing right shall apply to the 
owner of the copyright to pubUsh such notice in 
every copy of such book published by him after 
the receipt of such application, and if such 
last-mentioned owner foil to publish the 
notice required, he shall be hable to pay 
to the owner of the performing right, as 
a civil debt recoverable summarily a sum not 
exceeding 40s.," and so on. It is never stated 
whether that is meant to be a defence to the 
action, or whether it is merely directory. If the 
owner of the performing right is injured by the 
owner of the copyright not complying with his 
request to publish the notice which gives the 
owner of the performing right the right to an 
injunction, is that to be a defence to a person, 
a stranger, who wrongfully performs the work, 
or is the owner of the performing right to be 
content with the 201. ? 

Lord Thring. 

531. I take a note of that? — Either case is 
arguable on the sub-section, and I have no hesi- 
tation in saying that any counsel, whichever 
view is taken, would fight the question. I 
should rather think it would not be .a defence, 
and that the penalty is not meant to exclude the 
right to an injunction. 

Viscount KniUaford. 

532. I should have thought so ? — ^But it does 
not say so — it is not clear. 

After a short adjournment 

533. What 
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Ghairw/in, 

' 633. What is the next point? — With reference 
to that seventh sub-section, I see the publishers 
ask this : The owner of the performing right is 
to apply to the owner of the copyright to publish 
a notice. I think you will have no difficulty in 
adding " to the owner of the copyright or the 
publisher," because the owner of^the copyright 
is often difficult to find, Ihen passing for a 
moment to Clause 15, it empowers the owner of 
the copyright to apply to a Court of Summary 
fTm'isdiction in order to get possession of pirated 
copies w^hich are hawked aoout the streets. I 
do not know whether the Court of Summary 
Jurisdiction to whom the application would be 
made would grant the order ex parte ; if not, the 
words " ex. parte " ought to be put in. 

Viscount Knutsforcl. 

534. Where are thev to be put in ? — At the 
end. If a peraon hawks a pirated book, the book 
may be seized on the authority of the owner of 
the copyright without warrant, and the book may 
be brought by him before a Court of Summary 
Jurisdiction " which on proof of the book being 
pirated ma^ direct the same to be delivered up to 
the owner of the copyright; or, if such owner 
cannot readily be found, to be destroyed, or 
otherwise dealt with, as the Court may direct, 
but a constable shall not act under this section 
unless he is authorised so to do by the order of a 
Court of Summary Jurisdiction." I want the 
words " which may be made ex parte" because a 
magistrate might say " I cannot act upon this, I 
do not know what it all means, I must have the 
person served " ; and to have the hawker served 
would make the whole section futile. 

535. But the magistrate would have a nian- 
damtis against him directly : " but a constable 
shall not act under this section unless he is 
authorised so to do by the order of a Court of 
Summaiy Jurisdiction, made on the apphcation 
of the owner of the coj)yright, on whose applica- 
tion the court is authorised to make an order." 
He would have a 7ml7^<ia7?^^ts against him at once? 
— If it is clear I do not care. 

Cfcaii^nan, 

536. What would you suggest ? — '* Which may 
be made ex pa He on the application of the owner 
of the copyright." 

Viscoimt Knvisford. 

537. I really do not think so ; if it only says 
" may be made ex parte!' then the magistrate is 
more likely to say, " We will call the other side " ? 
— ^But it only says who the plaintiff is to be. 

538. But it says the court is authorised to 
make the order, upon application of the owner 
of the copyright, so it is clear that he need not 
call the other people? — If your Lordship is 
satisfied. 

Cluiinnan, 

539. On that clause we had the opinion of 
Mr. Scrutton that it would be desirable that the 
search warrant clause, Clause 8 of the Copyright 
Artistic Bill, should be inserted. Have you 
anything to say as to that? — ^No, I am not 
instructed about that. 

540. Is there anything else? — Clause 16 must 
be so modified as to meet the alteration which I 
think you are disposed to make in Sub-section 7 



Chairman — continued . 

of Clause 5. It must be perfectly clear that the 
infringement should not be said not to be an 
infringement because the copyright owner has 
not printed the warning on the music. It is onlv 
to mould that clause to make it tally witt 
Sub-section 7, where I understand you take a 
favourable view of my suggestion, that it ought to 
be stated that the penalty should not be a 
defence, that it should not be the whole remedy 
of the owner of the performing right against the 

S irate, — that it should not be open to the 
efendant to say, " You have had flie 20^., you 
cannot restrain me from performing it." 

Viscount Knutsfoi'd, 

541. Then in Sub-section 7 would you not put 
" without prejudice to other claims against him ?" 
— Thank you. Then the only other matter I 
have to deal with is : " The owner of a theatre or 
other place in which a dramatic or musical piece 
is pertormed in contravention of the performing 
rignt of the owner of such right sKall be 
liable if he knows or has the means of 
knowing such performance to be in contra- 
vention of sucn right to pay to the owner 
of such right a penalty not exceeding lOi., or 
not exceeding an amount equal to the 
profits." That is a clause I invented myself to 
meet this case. I had it somewhat differently 
in my Bill. The case that gave rise to it, to 
take the one concrete case, was " Trilby." Mr. 
Beerbohm Tree was making very large sums bv 
" Trilby," and the thing was expected m. the pro- 
vinces ; the usual form is to go round the pro- 
vinces when you have had a great London suc- 
cess. When he came to Southsea, I think it 
was, he found that the groimd was cut from under 
his feet by a troupe who had been got up by an 
actor who constituted himself the manager; thev 
had been plapne that for a week, and everybody 
in the town had seen it. Then Mr. Beerbohm 
Tree comes to me to get an injunction, and we 
find there is nobody we can get an injunction 
against. The actor who had been the manager 
was gone, he was a man of no means ; then we 
came to the lessee of the theatre, the man who 
ought to have been hit, the man who has the 

theatre for a term of six months or a year in 

this case he had it for the winter : but that man 
accordingtothelaw,according to the decisions, was 
not liable for a spurious perfonnance,apirated'per- 
tormance unlesshesuppfied not only thelights, the 
theatre, and the orchestra, but actually supplied 
the actors, which ex kypotheai was out of the 
case. That is the case I mvestigated, and we 
found that was constantly occurring: ; and what 
one wants is to correct that Judge-made law„ 
and to hit the man who is the acting man, a^ 
theatrical man who has a theatre for six months 
but having it empty for a short time lets it to 
some travelling troupe. We do not want to hit 
the freeholder, say the Duke of Bedford at 
Covent Garden, a man that never g»es near the 
place and knows nothing about it The clause 
I framed did, I think, just meet the point. You 
want to get hold of the manager for a short 
term, who takes the place from, year to year 
or six months to six months, andf who knows 
really all about it, thouj^h you cannot show it. 
He knows the whole history of the pieces that 
are written, the whole state of the market : he 

ha& 
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Viscount KmU8fp7*d — continued. 

has good reason to suspect at anjr rate that the 
" Truby," that is goin^ to be given, is out of 
reach of the troupe gomg to gire it, that they 
are not going to pay any royalty, and that they 
have no license to play it. We want to hit that 
man, otherwise you will have troupes going all 
over the country got up at a moment s notice, 
just cutting the groundi from under the manager 
who has investea his money in the piece. 

542. Then, would it be sufficient to insert after 
owner "lessee or manager"? — No. Would you 
kindly look at the clause I drew of Lord 
Herschell's Bill ? (Handing in the same,) 
Because you say, if he has the means of know- 
ing — that is too much and too little — ^you would 
hit the Duke of Bedford. He could not say, I 
have not the means of knowing. Who has not 
the means of knowing ? He has only to go to 
Lacey's shop in the Strand and he can find out 
the date oi every theatrical piece published in 
England. 

543. Nobody would think it meant the Duke 
of Bedford; it means anybody in the regular 
course of business ? — But would you hke to be 
made a defendant, and have to show that you 
had not the means of knowing ? 

544. Would you rather leave out the owner ? 
— I would hke to leave out about knowledge (it 
is the scienter that prevents the clause from 
being valuable), and make it that it shall not 
apply to anybody except the person having the 
theatre for a short term, like six months, who 
may fairly be expected to look into the matter, 
andf see that nothing is given that is spurious 

. and pirated and wrong. 

545. This is the Herschell clause? — Yes, I 
put that clause to your Lordships, and ask for it. 

Chairman. 

546. Is there any other point ? — I might say 
so in parting, I should hope that vou would not 
make the Sill retrospective at all ; it is a good 
thing for barristers, out all the litigation that 
has taken place on these Acts, certamly on the 
Act of 1886, has been owing to the strange wish 
(why I cannot conceive) to depart from the simple 
course of making the Act apply, as it is made to 
apply in the first instance, though that is after- 
wards cut down in Lord Thring's admirable draft, 
to anything that is published after the com- 
mencement of the Act. I suppose because it 
was done in the Act of 1842, there has been 
some disposition to depart from it, which I can- 
not account for, and to try and give, as it is 
supposed, something to copyright owners by 
making the right retrospective. As I said 
before, of course what you give to one per- 
son you take from another. If you give 
the right of translation to one man you are 
taking something from somebody else ; and 
if you give cop3rright to one man you take 

something from the public. But 1 cannot 
help just suggesting for your Lordships con- 
sideration that it may be a very much more 
healthy course (it is a much more simple one), 
and, of course, against which nothing at all 
events can be said, if you make the Bill simply 
operative from its commencement as a matter of 
•date. 



Viscount Knutsford. 

547. But take one case; take the diflference 
of the term of copyright and the improy^fldfint 
in that term ; mignt it not be fair, considering 
how long this question has been hun£; up, to 
say that m that respeet the Act should ne made 
retrospective to copyrights that were subsisting 
within four or five years of the passing of the 
Act? — Why fair? Who is damnified if you do 
not do it I cannot see. 

548. One case has been always quoted, the 
case of Lord Tennyson. That copyright expires 
in October or early next year ; it expires, at any 
rate, before this Bill can ever become law. 
Would it not be fair to give it an enlargement 
of the term of copyright, as the copyri^t Avill 
have only just expired? — But you are 
taking something away from people who 
possibly have been speculating on his copy- 
right expiring and preparing reprints, which 
they would be lawfully entitled to do if no re- 
trospective clause is put in. The word " fetir " 
seems to be less felicitous than the words your 
Lordship generally uses. If you said " generous " 
I coula understand it; but how anybody is 
damnified, even after hearing what your Lordship 
has said, I fail to see. No injury is done to any- 
body by this change of law. Supposing they 
knew nothing about it, their copyright expires 
at the same time that it would. 

549. I am not contending that any injury 
would be done, because Parliament need not pass 
the Bill; but the question is whether where 
there is a benefit conferred, and the person has 
lost that benefit by a very small period of time, 
there might not be a benefit extended to that 
person ? — But your Lordship puts it to me to say 
why it should not be. It is not for me to say 
why it should not be ; it is for the Committee 
to say why it should. 

550. Do you see any strong objection to it ? — 
Yes, the strongest objection, except as an 
advocate. I know the quantity of money 
that is made by lawyers by the argu- 
ments on these retrospective clauses, and 
I perhaps am very unpatnotic in trying to stop 
it ; but that is not a motive that ought to in- 
fluence one. The only point is, frame them as 
you will, take the Act of 1886, Section 6, and see 
the number of cases of appeals that arise from 
it; it is a matter that language is powerless to 
deal with, that retrospective matter. The courts 
have invented all sorts of short cuts to try and 
stop it, and find an answer to the question ; they 
have said, you must give it a reasonable con- 
struction — words which seem to be general must 
be construed to have only reference to works 
which are really only since the commencement 
of the Act ; but I defy anybody to find a retro- 
spective clause that snail not cause litigation ; 
and where there is no injustice done if it is left 
out, I should have thought the public would be 
very great gainers. 

Chaironan. 

551. Was there much litigation under the Act 
of 1842, under the retrospective clause ? — No. 

552. That is the clause we propose to incor- 
porate practically ? — No, 1 do not think there 
was. There has been a great deal on the Act 
of 1886. It seems to me that unless vou can 

frame 
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Chairman — continued. 

frame some proviso like that annexed to the 
retrospective clause of the Act of 1886, it is a 
very mifitir thing. I have speculated perhaps 
for 10 years, and made my arrangements, think- 
ing that Lord Tennyson's works will come into 
the market. I may have incurred expense, and 
all of a sudden without any warning, without my 
having the means of knowledge that such a 
thing IS §oing to happen, you suddenly produce 
an Act with a clause in it which makes all that 
expenditure useless. 



Lord Thring. 

653. My answer to that would be that it is no 
more unjust than every financial Act that is 
passed that does exactly the same thing, alters 
the whole position of a merchant ? — ^Yes, but 
still here the legislator has the onus cast upon 
him to say why he should put it in ; it is not for 
me to say why he should not, and it does not 
seem to be a sufficient answer to say that in some 
other Acts similar injustice has been done. 

[The Witness is directed to withdraw. 



Ordered, That this Committee be adjourned to Friday next, at Twelve o'clock. 
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Viscount Knutsford. 

Lord MONKSWELL. 



Lord HOBHOUSE. 
Lord Turing. 



The lord MONKSWELL in the Chair. 



The Rev. WILLIAM CHARLES EDMUND NE WBOLT, m.a., is called in ; 

and Examined, as follows : 



Chairman. 

554. I understand you are Canon Residen- 
tiary and Chancellor of Saint Paul's Cathedral ? 

— Y^es. 

555. And I understand you have some evi- 
dence that you can give the Committee with 
regard to the question as to whether " sermon " 
should be included under the definition of 
" lecture," so that a sermon may enjoy the same 
privilege of copyright that a lecture enjoys; 
what is your opmion upon that point ? — Might 
I ask first whether the question you ask me 
applies merely to reporting in a newspaper at 
full length, or whether it applies to re-publica- 
tion of a sermon in a separate form as a pamphlet 
or a book. 

556. We want your opinion upon both points. 
Let us take their publication as a book first ? — 
I feel myself rather strongly that when one 
preaches a sermon one wants as large an 
audience as possible, therefore I should welcome 
any reporter who would publish it in a paper or 
even a pamphlet, so as to give it as wide a dis- 
tribution as possible. In so saying, I should not 
imagine that any rights were being damaged in 
any way, pecuniarily or otherwise. My colleague 
the Bishop of Stepney, who alwaj^s preaches 
extempore, was telling me only this morning 
that it would not have been possible for him to 
bring out a volume of sermons, which he has 
just done, had it not been for reports taken of 
nis sermons in St. Paul's, and that he has 
benefited a great deal by it. I myself have had 
occasion to publish sermons afterwards, and have 
used reports issued in newspapers, and have 
found it a great benefit. 

557. Then you have always found that those 
reports are fairly trustworthy, and rive an 
accurate idea of what you said ? — I nave so 
found, yes. I was going to say, if I might, that 
my distinguished predecessor Dr. Lidaon and 
also Archbishop Magee both strongly objected 
to the re-publication of sermons, on two grounds, 
Dr. Liddon specially on the ground that the 
publication of these sermons iniured his reputa- 
tion, because they were publisned inaccurately 
and represented him as saying things he did not 

(0.23.) 



Cfuiimnam — continued. 

say, or which had not at all events got his 
sanction, approval, or corrections; with regard 
to Archbishop Magee, as you may possibly know, 
in his Life there is a letter of his published 
which sets forth his objections at some length. 
He objects on two grounds : First, that such 
re-publications injure him pecuniarily, and also 
that they injure his reputation. He was an 
extempore preacher also, and he objected to a 
re-publication of his sermons on the ground that 
he was represented as saying things he never 
did say, and also that it damaged his own right 
of bringing the sermons out and getting money 
for them ai'terwards. 

558. I understand that your own experience 
is not similar to that ? — So far as it goes my 
experience is not similar to that. 

Viscount Knutsford. 

559. Should you object not merely to a report 
in a newspaper but to that report being pub- 
lished as a pamphlet, because that kmd of 
publication, it seems to me, would injure you 
pecuniarily, inasmuch as it interferes with your 
publication of the sermons as a collection ? — I 
should have thought not. As a matter of fact, 
every sermon that Dr. Liddon preached was 
published in pamphlet form, in a publication 
called the " Penny Pulpit," and I do not think 
it has at all injured the sale of his works since ; 
in fact, I myself possess nearly all his sermons 
published in the " Penny Pulpit," but that did 
not prevent me from buying them afterwards, 
because one got them then published with his 
notes, corrections, and appendices. 

560. Is the " Penny rulpit " a newspaper, or 
is it more like a tract ? — It is more of the nature 
of a tract. It was originally started by Mr. 
Spurgeon to report his own sermons, and then 
they reported other people's as well. I think it 
is defunct now. 

Lord Thring. 

561. Then Mr. Spurgeon, at all events, thought 
it was an advantage to publish them as wioely 
as possible ? — I suppose so ; but I daresay he 
corrected his. 

F 562. You 
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Lord Thring — continued. 

562. You observe that Clause 6, Sub-section 
(10) says this : " This Act shall not apply to 
lectures delivered at any university or public 
school or college, or on any public foundation, or by 
any individual in virtue of or according to any 

f'ft,, endowment, or foundation." The question 
want to ask you is this : The intention there 
evidently is, though it is in very vague terms, to 
draw a distinction between endowed lectures, 
such as Melville's used to be, and ordinary 
sermons. Would you allow all sermons to be 
published, or would you draw a distinction 
net ween sermons in general and sermons preached 
for endowed institutions ? — I myself should like 
to allow all sermons to be published, on the 
ground of their being sermons. 

Viscount KntUaford. 

563. Might I ask you another Question. 
"Lecturing right" (if you look at Clause 6) 
" means the exclusive right of the owner of such 
right to deliver, or authorise the delivery of, 
a lecture in public or private throughout the 
dominions of Her Majesty." Do you object, 
when you have preachea a sermon, to its being 
afterwards delivered by A. B. or C. D. from a 
report in a newspaper as a sermon ? — No, I 
should not. If his own conscience aUowed him 
to do so 1 should not object. 

564. But I assume that a report is never 
exactly accurate ? — Not quite. 

565. Nearly verbatim, and though exceedingly 
well done yet still by leaving out a few words it 
does not give exactly the fiill meaning of the 
preacher. Assuming a report of that kind, which 
you yourself feel does not give all your meaning 
or give it fully, should you object to another 
person preaching that report ? — I suppose if he 
preached it he would preach it as his own. 

566. 1 do not know ; if he mentioned your name 
of course it would be more important still that 
the report should be actually correct? — Per- 
sonally I should not object. 

567. When you say personally may I ask this : 
Take my relation. Canon Scott Holland, do you 
think he is of the same view ? — I was talking to 
him this morning ; he feels very much as 1 do 
about it myself. 

568. In fact, the greater the publicity the 
better ? — ^Yes. 

Lord ThHTig, 

569. I understand you to say in fact that ser- 
mons are for the public, and the better they are 
the more it will benefit the public to have them 
published ? — Preaching the gospel to every 
creature. I would let them go as wide as they 
can. 

Lord Hobhouae. 

570. You were giving us Canon Liddon's 
opinion. He was anxious for his reputation ? — 
Yes. 

571. But his reputation managed to survive 
it ? — I think so. 

572. Do you think there is really anything in 
that objection ? — I do not myself. 1 do not know 
whether your Lordships would care to read this 
letter of Archbishop Magee; he goes into the 
subject very fully. 



Viscoimt Knutsford, 

573. Can you give us the reference to the 
page ? — It is in the second volume, page 250. 

574. I do not remember all the letter, but I 
remember the general tenour of it The main 
objections were his reputation and the finance 
view ? — Yes, he took both objections. There was 
a " Magee Extra " published, that was the title of 
it, price 6cf., which contained, as an extra supple- 
ment to a paper, his sermons. 

Lord Hobhause. 

575. On the question of money, I rather gather 
that you do not share Canon Liddon's view; 
because in your own case you say you are rather 
incited to than debarred from purchasing the full 
sermons ? — Yes, I do not think Dr. Liddon ob- 
jected on the pecuniary ground ; it was on the 
ground of his reputation. 

576. I thought you mentioned both grounds? — 
Archbishop Magee 'sobjection was on both grounds, 
but I think Dr. Liddon's was not. 

Chairman. 

577. Surely you would suffer pecuniarily. 
Supposing a pamphlet like the " Penny Pulpit " 
was to publisn an absolutely accurate report, of 
what you said, so that people could rely upon its 
contaming every word you uttered, would not 
that injure you pecuniarily, because they might 
repubhsh the pamphlet in as many thousands as 
they pleased ? — I think people will always buy the 
authorised copy afterwards so as to know that 
they have the right thing, and also for the notes 
and appendices which are often useful. 

578. Did not Archbishop Magee say that he 
had got into some trouble with persons with 
regard to doctrine ; that his doctrine had been 
misrepresented ; and he was very much troubled 
with letters and criticisms owing to that ? — I 
cannot be sure ; I daresay he did, there are two 
passages about it in his Life. 

579. However you at all events have not 
suffered in that way ? — No, I think there is a 
strong case in point. Canon Gore's lectures and 
sermons are reported in every possible paper, and 
if you notice in the printed aavertiseraent of his 
books they have nearly all reached five or six 
editions. 

580. At all events you have not had the 
experience which I think was the experience of 
Archbishop Magee, of getting into trouble owing 
to persons misrepresenting your doctrine in 
reporting your sermons ? — rio ; would it be pos- 
sible to put in some clause obliging people to state 
that the reports are not authorised. Is it not 
compulsory to state of any article of food that it 
is adulterated, if such is the case, and would it 
not be possible to put in some saving clause that 
they are not authorised ? That would avoid aU 
difficulty. 

Viscount Knutsford. 

581. You would not expect that to be put in a 
newspaper, but it would be in a case fike the 
small tract you were referring to ? — Yes. 

582. As a matter of fact, I suppose the sermons 
that appeared in the " Penny rulpit " were very 

largely 
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Viscount Knutsford — continued. 

largely preached all over England ? — They were 
used, at all events very largely, I think, in being 
made up into others. 

583. we must satisfy ourselves, of course. 



Viscount Knwtsfoi^d — continued. 

The result of your evidence is, that there is a 
diversity of opinion upon that subject? — 
Certainly. 

[The Witness is directed to withdraw. 



Mr. FREDERIC RICHARD DALDY, is re-called ; and further Examined, as follows : 



Ghxiimian. 

584. You wish, I understand, to make some 
remark with regard to Mr. Hawkins' evidence ? — 
If your Lordship pleases. I heard Mr. Hawkins' 
evidence in which ne adumbrated a great diffi- 
culty arising from anonymous publications, and 
thought that it was a very heavy penalty, 
because he could not have his life and 30 
years. I venture to point out there is 
no difficulty whatever, seeing that all that 
is necessary is simply to print a new 
title page, not a complete edition, but a new 
title page, and put it into an edition of the 
book, which would thus be a declaration of his 
authorship. Then of course the book has to go, 
as an edition with alterations and so forth, to the 
British Museum and the Libraries, where it is on 
record, with the man's name. 

585. I thought that Mr. Hawkins' view was, 
that it was not necessary to have any special 

E revision at all with regard to anonymous pub- 
cations ? — I think he felt the difficulty oi not 
being able to point out who he was, and how 
long the copyright would last. To get it for 
life and 30 years we must get at the life, and if 
we do not know the man how is that to be done ? 

586. But he has to prove that he is the person 
entitled to copyright, that is all ; and Mr. Hawkins 
suggested that it could be done and would be done 
by all anonymous writers except some anonjrmous 
writers who had some particular reason to abso- 
lutely conceal their identity, like Junius, in which 
case he did not think there would be very great 
hardship in a man not being able to enforce his 
legal rights if he did not choose to give his 
name ? — If Mr. Hawkins is satisfied with that, I 
am. If that could be done the difficulty 
vanishes. Now there is another thing. There 
was a question about " simultaneous ' publica- 
tion, and a suggestion was made that it should 
be published within 14 days, or some time which 
should be treated as simultaneous. I venture to 
point out to your Lordships that there has been 
one case, Buxton v, James, in which you will 
see that it was decided in the only case that has 
been before the courts that because the work was 



Chciirman — continued. 

published on the same day it could be pro- 
tected. 

Viscount Knutsford. 

587. The difficulty is to get it done on the 
same day so as to avoid any accident? — No, 
there is really no difficulty. I should like to 
oblige the authors; I have seen an American 
publisher since last Monday who would be very 
glad to get it, thinking that it would work to 
their advantage. 

Lord Thring. 

588. In what way ? — Simply because they 
would have an opportunity then of getting 
ready their plates for their own publication 
sending them over here and printing from them 
here. But I do not attach any importance to 
that. 

Viscount Knutsford. 

589. It is only a matter of arrangement; it 
would be a fraud if it was against the agree- 
ment ? — I do not doubt that, but I do say that 
I think your Lordships will find that the courts 
wiU not nold that 14 days afterwards is simulta- 



neous. 



Chairman. 



590. We did not say they would ? — I under- 
stood that you were going to make an interpre- 
tation of simultaneous. 

Viscount Knutsford. 

591. Then it will be in the Act and then the 
courts will be bound by it ; but of course they 
are not bound by it now ? — No. 

Chairman. 

592. The suggestion is that we should put 14 
days in ? — Yes. 

Lord Thring. 

593. It would be in this way : " For the pur- 
poses of this Act any publication published 
within " (so many days) " shall be deemed to be 
simultaneous " ? — Then if so that is all I have to 

[The Witness is directed to withdraw. 



Mr. EDWARD CUTLER, q.c., is re-called, and further Examined, as foDows : 



Cfiairman. 

594. I UNDERSTAND that you wish to correct 
something in your evidence of Monday last ? — 
The only thing that I wish to be rightly under- 
stood is with regard to a mistake that I made as 
to my clients. My mandate was, I thought, 

(0.23.) 



Chairman — continued. 

from Mr. Clayton, of Novello's, who gave me in- 
structions in writing as to what I should say ; 
but I find now that there is some jealousy in the 
trade at their having taken upon themselves to 
represent the whole trade, as would appear from 
F 2 my 
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Ctia ii*7iian — continued. 

my evidence. Mr. Clayton really meant to give 
me instructions to appear on behalf of the Copy- 
right Association, of which we are both members. 
I should like that to be known. Then your 
Lordships kindly allowed me to prepare some 
Clauses, and I have not quite finished them; 
they are a good deal of trouble, as they deal with 
very troublesome points; so perhaps I might 
hand them into your Lordships on Monday with- 
out saying anything upon them ; if there should 
be anything that I think will not be ouite under- 
stood I will put a note at the side, feut as I am 
here I happened to see just now some words in 
the Bill tnat I should be glad to draw your 
Lordships' attention to. In Clause 4, Sub- 
section (2), and in Clause 5, Sub-section (3), the 
words occur "except as by this Act otherwise 
provided." That refers to the proposition that 
the author of a book is to be the first owner of 
the copyright in such book. I have looked 
through the Bill, and I do not find any place in 
which the author is not the first owner under 
this Bill, and I need not tell the Committee 
what an important thing it is that surplusage 
should not be introduced, because there is sure 
to be some argument founded upon it eventually ; 
it will be said, " These words must mean some- 
thing," and in both those cases the words " as by 
this Act otherwise provided " are surplusage. 

Lord Thring. 

595. My attention has been directed to that ; 
at the moment I do not remember the particular 
reason why I put it in, but I will attena to it ? — 
Then I have nothing more to say, of course, with 
regard to that. 

Viscount Knutsford. 

596. Practically, I think, unless Lord Thring 
finds out what the reason for it was, it will come 
out ? — Quite so. I have been carefully through 
the Bill, and I do not find that there is any 
scope for it. 

597. The words " by arrangement " are, of 
course, necessary, because all sorts of things may 
be provided by arrangement ? — I do not quarrel 
with these words. It is a curious thing tnat in 
the short Statute of 1886 the word " treaty " is 
defined in the definition clause, when the word 
never occurs in the whole Act. 

Lord Thring. 

598. Before you go I want to ask you a few 
questions upon your evidence with regard to the 
importation and exportation of copies. You 
need not trouble yourself about the words of the 
Bill, but I do not understand the point that you 
were putting about the importation and exporta- 
tion of German copies. Do you recollect the 
point ? — Very well. 

599. And again I am told by a very good 
authority that the Customs Acts, which are of 
course tne most material of Acts with regard to 
importation and exportation, are not in accord- 
ance with the Bill. Can you give us any infor- 
mation on both those points, and in the first 
place with regard to the Customs Act ? — Cer- 
tainly. The Customs Act orders seizure of any 
books printed siTnpliciter in the United King- 
dom and reprinted abroad. The I7th section of 
the Act of 1842 only restricts importation of 



Lord Thring — continued. 

reprints "contrary to the true intent of this 
Act," which imports the necessity that the 
books must be piratical to make them contra- 
band; what I want to do (it is rather going 
in the reverse order) is to put in a clause which 
shall adjust the rights or the parties to the 
machinery which operates under the Customs 
Act. The Customs Act says that certain copies 
may be seized ; it does not say what shall be 
pirated copies ; and I want to define what piracy 
is, rather, no doubt, enlarging the scope of^ what 
has been understood to be piracy. 1 want to 
extend, not only the powers of the Customs 
House officers, but also the rights of the parties, 
so that copies lawfully printed in any other 
country than a British possession may not be 
introduced into England. 

600. Take the case, in the first place, with 
respect to Germany which you quoted. Sup- 
posmg that I assign the copyright of my boot, 
say on the Joint Stock Companies' Acts to a 
German printer, what does that mean. In your 
opinion aoes it mean that he may publisn in 
Germanj, or in England, or anywhere? — You 
not having assigned it before to anybody else, 
but you being tne sole owner of it ? 

601. I assume, first of all, that I have assigned 
it to an English publisher ? — ^That makes all the 
difference. 

602. Then I assume that I assign it to a 
German publisher ; what are the rights that that 
German publisher then obtains ? — You cannot 
derogate from the first assignment of course, 
which would operate so as to confine and restrict 
the second assignment, whatever its terms as to 
giving a right to publish in Germany. Under 
the Berne Convention of course that would be 



so. 



603. Then when a man has the right to pub- 
lish in Germany has he any right to import 
those copies into England, or has he not i — 
According to the decision of the Court of Appeal 
(I am afraid that I have not given your Lord- 
ship the report as I promised) he has not. 

604. He cannot import it into England ? — 
No. 

605. Can he import it into Australia ? — That 
has not been decided. 

606. Can he import it into any other colony ? 
— The ratio decidendi of the judgment of tlbe 
Court of Appeal was so extremely subtle 
and compUcated that I would not take upon 
myselt to say that the principle of it could 
be extended one iota. It apphed only to the 
United Kingdom, and I am not able to tell 
your Lordship without a great deal of study, and 
even then I should be diffident as to my correct- 
ness, whether it goes a step further and would 
prevent importation from one colony to another 
or from ja foreign country to a colony. 

607. I understood the case that you put to he 
that a Gennan publisher sold the cop3rnght in a 
piece of German music to an English publisher 
and then that somebody else bought a whole lot 
of copies and flooded the English market ; was 
that so ? — Quite correct. 

608. Then what I want to know is this : when 
the German publisher sold his music to the 
English publisher was there no implied contract ? 
— The contract was absolutely silent on the 
subject. 

609. Then 
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Lord TJtring — continued. 

609. Then what do you say is the law ? — 
The law according to the Court of Appeal is that 
no third person (still less the publisher himself) 
can import copies into En^lana so as to derogate 
from the rights of the assignee of the English 
copyright. 

610. I thought it was the other way ? — No. 

611. Then 1 misunderstood you; that is why 
I wanted to get it clear ? — The judgment was an 
extremely strong one, because the statute of 
1844, Section 10, says that no person shall 
import into England any copies of a foreign 
work, where such copies have been printed 
out of the country of origin, and in spite 
of that their Lordships held that even works 
which were printed in the country of origin, and 
lawfully printed in the country of origin, cannot 
be imported into Great Britain. 

612. Then what is the right of a man who has 

fot the colonial copyright only? — That has never 
een dealt with, ana that is what I want your 
Lordships to deal with now. I have a clause 
here if your Lordships care to look at it. 

618. 1 will look at it afterwards ? — There is no 
decision as to that. May I add that it would 
seem to me as at present advised that the de- 
cision of the Court of Appeal would cover that 
case ; but I say that with very great doubt as it 
is a most complicated decision. The Master of 
the Rolls said at the close of his judgment that 
he had looked into 19 different sections in dif- 
ferent Acts, which were supposed by the counsel 
for the two parties to have a bearing upon it, 
and he foimd it was only just at the last moment 
that he had hit the riffht section upon which he 
had come to an entirely different conclusion. 

614. Can you teU me shortly what, in your 
opinion, ought to be the law about it. What 
should you say ought to be a pirated copy ? — I can 
teU your Lordships very easily, because I have 
thought a great deal about it the last few days, 
and nave prepared a clause to meet it. My 
own opinion is that unless the contract between 
the owner of the English copyright and the 
foreign or colonial assignee of rights in the same 
work specially permits and gives consent to 
importation, all importation of foreign copies 
into England ought- to be restrained. 

615. Sut I have been told that Tauchnitz 
editions could be imported into England, but 
that they were not allowed to enter owing to 
some mistake of the Customs. Do you know 
how that is ? — I do not know what the case with 
Tauchnitz is. 

616. I was told that Tauchnitz buys English 
copyrights, and that when he buys the English 
copyrights he has the right to import the works 
into England, but that as a matter of feet they 
have been practically suppressed. Do you know 
anything aoout it ? — No, 1 do not know the facts 
At all. 

Viscount Knutsford. 

617. But Tauchnitz as a rule does not buy 
English copyrights. What he does is this ; for 
instance, he paid Lord Macaulay a certain very 
small sum, but he never bought his copyright. 
If you do not want your Tauchnitz seized you 
have to put them into your pocket ? — That bears 
out what I say; that is what it ought to be. 
Cadit qucBstlo if it is not copyright in England; 



Viscount Knutsfard — continued. 

but my point is that even if the copies are 
lawfully printed in a foreim country, having of 
course a convention with England or in a colony, 
they ought not to be allowed to come in here. 
I am told by the trade that it is a very ereat 
hardship that it should be so, and that Targe 
sums of itioney go into the wrong pocket through 
that being done, and through these importations. 

Lord Thrlng, 

618. But it is chiefly in music, is it not ? — No, 
I think not. I think Mr. Daldy will tell you 
that he is quite as strong about books. No 
doubt it is very largely the case with music, and 
it was the case with music in the case before the 
Court of Appeal. 

Viscount Knutsford, 

619. That, I understand you to say, means an 
alteration in the present law, or do you think 
that the decision of the Court of Appeal to which 
you have referred us covers the case of copies law- 
fully made in a foreign country ? — Yes, it does, qxui 
foreign country; but Lord" Thring asked me 
whether I thought it covered the case of the 
colonies. I think it does cover the case of the 
colonies, because I think their Lordships felt 
that it was such an injustice that they would 
strain the law to the utmost in order to apply it 
to the colonies, and I think if the 9ase caued for 
a decision with regard to the colonies the 
decision would be the same. But I should not 
like to rely upon that being so ; I should rather 
have a clause in the Act, and I would rather 
have a clause in the Act even as to a foreign 
country, because the case has not been to tne 
House of Lords. Your Lordship's question to 
me was, does the Court of Appeal qua foreign 
works produced in a foreign country go so fer 
as I want ? It does, but the point as to the 
colonies has not been decided, and the case as 
decided in the Court of Appeal might be upset 
in the House of Lords. 

Lord Thrhig. 

620. As I understand then, you put the case of 
the law as it ought to be as high as this. You 
say that whenever an English author has given 
the English copyright to an English publisher, 
no copies printed anywhere else, whatever 
contracts he has entered into, ought to come 
into England ? — Yes. 

621. Is not that the expression of your view ? 
— Yes, quite correct. 

622. It is as high as that ? — Yes. 

623. Then I will suppose that as respects a 
book published in the United Kingdom I give 
the United Kingdom copyright to a publisher ? 
— But I do not see that that carries it any 
further. 

624 No, it does not? — Your assigning your 
own copyright to some other person makes no 
difference. 

625. Then I assign my copyright to any 
number of foreign or colonial publishers ? — Yes, 
I understand. 

626. Then I understand you to say that what- 
ever the law now may be the English trade 
claim that none of the foreign or colonial copies 
should come into the United Eangdom ? — I have 
not said that at all; I think it would be so 

But 
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Lord Thring — continued. 

But what I said was, that where a work is pub- 
lished abroad in some country which has a 
convention with England which would give the 
work United Kingdom rights — British rights — 
and those rights are assigned to some person, then 
the rights so assigned to that person cannot be 
defeated by the foreign copyright owners sending 
copies to England and so flooding the market, 
and making in fact the English publishers' 
previous contract useless. 

627. Then I want you to give me the con- 
verse. An English^ author (I will call it 
English because we need not bother about 
the United Kingdom) gives the English copy- 
right to an English publisher, but he reserves to 
himself the right to give any number of colonial 
or foreign copyrights that he likes. Then do 
you not mean that under those circumstances 
the Act ought to state that no copies printed 
out of England should come into England ? — 
Yes, except with the consent of the owner of 
the English copyright. 

628. You go as wide as that? — Yes, except 
with the consent. Of course that consent may 
be given at the time of the assignment. 

629. Of course Cela va sans dire ? — Yes. 

Viscount Kviitsford. 

630. But the same case would apply whether 
the author assigns the copyright or keeps it in 
his own hands ? — Yes, I have pointed tnat out 
to Lord Thring ; that is merely going round on 
the same pivot. 

Lord Thring. 

63L And do you consider that to be the law 
or not. I mean generally ? — No, I do not think 
it is. I think it is an advance on the law ; I do 
not think there is any law that prevents lawfully 
printed copies of an English work coming into 
England, unless, indeed, tne Customs Act does so. 

632. But you think there ought to be such a 
law ? — Yes ; I am told it is a very great hardship, 
that foreign prints are very cheaply done. 

633. Why should they not do it by arrange- 
ment ? — Because you cannot bind third parties, 
strangers. You may bind the persons with 
whom there is privity in the agreement, but if 
they deal with tnird persons those third persons 
say we are not parties to the agreement ; we are 
perfectly entitled to do this. 

Chaiivnan. 

634. Then the third persons might have a 
•ievance, might they not. Ought there not to 

)e some sort of means given them, perhaps by 
statute, of knowing what is goin^ on ? — I think 
there ought. I feel the great difiiculty of that 
subject as to registration. I do not know how 
far I am hampered really at this moment by the 
instructions given me, but speaking personally, 
I think there ought to be some form of com- 
pulsory registration. I think it was your Lord- 
ship who said that the publishers said it was 
impossible. 

Lord TJtrhig. 

635. I said so ? — Yes, that there were so many 
copies that they thought it would be burden- 
some going down and paying a shilling for every 



Lord Thring — continued. 

one. But the present system of registration is 
a most nonsensical thing; it does no good to 
anybody, and it is a mere trap. You may go to 
register your copyright (I am not speaKing' of 
the Arts Act, but of the literary copyright) 
within five minutes before you issue your wnt 
(that has been held), it may be the same day 
even, and it is a mere trap. Actions are 
constantly brought by solicitors who are not 
familiar with the Act, and they do not know of 
this, and then this mere useless technicaUtv 
upsets the whole thing, and it all has to be gone 
through again. 

636. I think we are satisfied of that. How 
about the right of the public when you prohibit 
cheap copies being brought into England; are 
you not injuring the English public when you 
will not allow lawfully printed copies to be 
brought into England ? — You are injuring the 
public when you have copyright at ail. Every- 
thing you give to the brain- worker is taken away 
from somebody. You cannot create a new- 
property ; you must take away a right from the 

fmblic, and it is only extending that principle a 
ittle further. 

637. As a matter of fact, where do these things 
come from, to the great injury of the publishers / 
— I have heard, but I forget ; it is some place 
where labour is very cheap. 

638. We have penny editions now ; can they 
undersell them ? — I do not know. 

Viscount Knutsford. 

639. I quite understand that the present 
system of registration is hardly defensible, but I 
do not see how compulsory registration would 
assist to prevent pirated copies coming into 
England ? — Lord Monkswell asked me generally, 
I think. 

Chaii^TUin. 

640. My point was rather as to a Gennan 
publisher wno had perfectly innocently sent 
copies over to England without knowing of this 
agreement between the German from whom he 
bought and the Englishman ? — I have prepared 
a clause to meet that very point. I do not hand 
them in to-day because 1 want to give them 
altogether. 

641. Is that dealt Avith by registration then ? 
— Publication in the gazette I thought would 
meet it. 

642. But as to registration, as you have opened 
the question, I am afraid the Bill is going to 
perpetuate this present vicious system. If you 
cannot do away with it altogether (which is rather 
a violent and drastic remedy no doubt) I should 
have thought it would be very much better to 
have it compulsory, because there is so much 
ignorance on the subject. One client of mine 
would have been absolutely ruined. He was 
bandmaster on the Pier at Brighton, and he had 
been playing thousands and thousands of pieces. 
I managed to upset the claim to copyright m the 
three pieces which were chosen as typical for the 
purpose of suing him, or the man would have 
been hopelessly ruined, and he had no means. 
He did it perfectly fco3ta^rf6, he did not know 
the Copyright Law, no doubt, but if he had 
known tne Copyright Law he could not have 

found 
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CkairTnan — continued. 

found out what pieces were copyright, and what 
were not ? 

Viscount KnuUf(yrd. 

643. You say that if there were com- 
pulsory registration he could have consulted 
the register ? — Yes. 

Lord Thrivg. 

644. As regards compulsory registration, I am 
told that the musical publishers very often have, 

Eerhaps, 20,000 single sheets of music each 
aving copyright ; that compulsory registration 
means if it is to be of any value, that you must 
prove the title of each of those sheets by 
affidavit, you must then prove the title of every 
assignment, and if not, the copyright will be 
forfeited, and that would be a most cruel impo- 
sition ? — I think that the machinery might be a 
great deal simplified. 

645. But it cannot ; I have gone into it over 
and over again ? — Then I accept that from your 
Lordship. 

646. I have just had this statement handed 
to me. I am told that Section 17 of the Act of 
1842 forbids the importation of foreign printed 
copies. Is that so in your opinion. The 
words are " It shall not be lawful for any person 
not being the proprietor of the cop3nnght or some 
person authorised by him to import into any 
part of the United Kingdom or into any other 
part of the British dominions for sale or hire any 
printed book first composed or written or printed 
and published in anv part of the said United 
Kingdom wherein shall be copyright and re- 
printed in any country or place whatsoever out of 
the British dominions"? — ^What is the hypo- 
thesis ? 

647. That it forbids the importation of foreign 
printed copies ? — Yes. 

648. Except under the Keprints Act, the Act 
of 1847 ? — Yes, of course that is an exception, 
that would not be foreign re-printed copies, but 
colonial. 

649. No, the Foreign Reprints Act is foreign 
printed copies ? — The Attorney General has ad- 
vised that that applies to American reprints even 
in cases where they are permitted witn the con- 
sent of the author ; that is to say, that where the 
American is justified bv the author in printing 
them in America, the Attorney General has hela 
that that section prevents those copies so law- 
fully printed being sent over here, 

650. Then why was there any doubt in that 
German case ? — ^That was the case of a country 
that was a signatory to the Berne Convention, 
and different sections altogether apply to the 
case of countries outside the Berne Convention, 
or the case of the colonies. That was the case 
of a piece of music published at Leipzic. 

661. Then do I rightly understand that this 
Act of 1842 does not apply to countries within 
the Beme Convention? — Certainly not; the Berne 
Coavrention was in 1886. 

652. Then in fact the Berne Convention 
repeals that section virtually as regards all 
countries within it ; is that so ? — ^I do not quite 
follow. 



Lord Thring — continued. 

653. Section 17 of the Act of 1842 forbids the 
importation of foreign copies. You tell me that 
that does not apply to countries within the 
Beme Convention ? — No, the Act of 1886 would 
bring in altogether a different state of things. 

654. Then I say that the Act of 1886 either 
partially or wholly repeals Section 17 of the Act 
of 1842 ?— The case of Pitt Hatzfield v. George 
deals with that point. 

Viscount Knutaford. 

655. So far as relates to countries within the 
Beme Convention ? — Yes, with regard to 
countries signatories to the Beme Convention. 

Lord Thring, 

656. That muddles the law worse than ever, 
because the greater number of countries are 
within the Berne Convention ? — Yes. 

656. However, that is so in your opinion ? — 
Yes, it would interfere with it. May I look for 
one moment at the Section ? (After referring to 
the smne). No, the Beme Convention and this 
Section do not cover the same ground, because 
the person mentioned in Section 17 is "any person 
not being the proprietor of the copyright or some 
person authonsed by him to import into any 
part of the United Kingdom or into any other 

Eart of the British dominions." In the case 
efore the Court of Appeal the person was the 
proprietor, that means, the proprietor of the 
EngUsh copyright. In the case before the Court 
of Appeal it was done not actually by but prac- 
tically with consent, viz., by purchase made 
from the proprietor of the copyright. It covers 
different ground. 

658. What I want to know is this : you stated 
the law, I daresay correctly, and you stated it to 
be at the present moment your wish that all 
foreigjn copies should, under the circumstances I 
mentioned, not be imported. You told me that 
that went beyond the existing law ? — Yes. 

659. Then this section was handed up to me 
in which it would appear that foreign printed 
copies cannot now be imported ? — Yes, but I only 
say that it ought to be tne law that foreign copies 
should not be imported when the English rights 
have been assigned. If there is nobody entitled to 
the EngUsh rights, then they may be imported. 
Otherwise the whole of the Beme Convention 
and the Act of 1886 would be moonshine. 

Viscount Knutsford. 

660. But we are only dealing with cases where 
there is English copyright ? — But his Lordship's 
question went beyond that. 

Lord Thring. 

661. I assume that ? — Then I befif your Lord- 
ship's pardon. 

662. Then the United States is within Sec- 
tion 17 of the Act of 1842 and Prussia is not ? — 
It comes to the same thing. 

Viscount Knutsford, 

663. Section 17 apphes to copies printed 
anywhere outside the British dominions ? — Yes. 

664. According 
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Lord ThriTig. 

664. According to your interpretation the 
United States will be within this mischievous 
Section 17 and Prussia will not, bein^ one of the 
signatories ot the Berne Convention ? — It of 
course applies to America. 

665. But then the United States are not 
within the Berne Convention ? — No ; on the 
contrary, I think it would stand on the same 
footing. You do now have copyright with 
America, but it is just the same. There is no 
convention in form, they have not signed the 
Berne Convention, but you do get copyright 
with America. It stands precisely on the same 
footing. I must have made a mistake or ex- 
pressed myself badly. I do not think that the 
feeme Convention has altered this section. 
Where there has been an assignment of the 
English copyright, then I think the matter 
stands on the same footing as it would at the 
time this Act was passed both qua countries 
which have a convention with England and qua 
America which in fact has though not in form. 

666. You mean where there has been an 
assignment of the copyright in England ? — Yes. 
I thought your Lordship meant where there has 
been no assignment of copyright in England. 

667. No, I assumed that throughout ? — Then 
I do not think the Berne Convention made any 
difference. 

Viscount KnuUford. 

668. Then are we to understand that where 
there is either copyright in England or assign- 
ment of copyright in England from some foreign 
author, if we prohibited all copies lawfully 
printed, wherever printed, from coming into 
England we should be infringing the Berne Con- 
vention in any way ? — No, certainly not. 

669. I do not know whether I put it clearly ? 
— Yes ; I see what your Lordship means. 

670. Supposing that I have a copyright in 
England, or supposing I have been assigned by 
someone at Leipzic copyright in England, and 
then there are a number of copies lawfully 
printed of that book, should we offend in any 
way the Berne Convention or the existing law 



Viscount Knufsford — continued. 

by prohibiting anv of those copies being brought 
into England? — Cfertainly not; because the o\%Tier 
or proprietor of the foreign copyright under the 
Berne Convention has himself assigned his copy- 
right for England, therefore he is not damnilied 
in any way. 

671. So I should have thought, but I wanted 
to get it clear upon the notes ? — It appears to me 
perfectly clear. It is his own act. You are 
dealing with rights under the Berne Convention, 
and you must not interfere with those rights 
except in so far as the owner of the rights has 
himself modified them. 

672. Then it comes simply to this, that where 
a man has the copyright or has been assigned 
the copyright in tne TJnited Kingdom, no copies 
of that book can be importea ? — Except by 
consent which may be given at any time. 

Lord Hiring. 

673. And that you say is the existing law ? — 
Yes, quite. 

Viscount Knutsfard, 

674. But you think it best that we should 
make it certain by the Bill ? — Yes. 

675. And you have undertaken to draw a 
clause to that effect ? — I have. 

ChairTYian. 

676. Is there any other point you wish to 
mention ? — I believe that Mr. Daldy thinks that 
the view of the Copyright Association ought to 
be stated as extending also to trans-importation 
between the colonies. I disclaimed that on the 
last occasion when I was here, and it seemed to 
relieve the 'Committee of a good deal of difficulty. 
I believe some members of the Association think 
that the law ought to be extended, so that not 
only should copies not be imported into the 
United Kingdom where there is English copy- 
right, but that they should not be imported as 
between the colonies, say, as between Australia 
and Canada. 

[The Witness is directed to withdraw. 



Mr. EDWIN ASHDOWN, is caUed in ; and Examined, as foUowed : 



ChairTYian. 

677. I UNDERSTAND you are a musical pub- 
lisher ? — Yes. 

678. And that you have been commissioned 
to come here to give the views of the musical 
publishers in general with regard to the question 
of reproduction of music by perforated wheels 
on cardboards or paper or other mechanical 
means, is that so ? — It is so. 

Viscount Knutsford. 

679. Is there such a thing as perforated 
wheels ? — Perforated paper or cardboard I believe 
it is. I do not know the process myself, but the 
advertisement of the maker of these instruments 
will explain what it is (handing in the same). 

Chairman. 

680. We may take it then that you are com- 
missioned on the part of the musical publishers 



Chainruin — continued. 

to express their views ? — The Musical Publishers'' 
Association. 

681. Have you read Mr. Cutler's evidence ? — 
No, I should like to read it. I was told by Mr. 
Clayton, who knows a great deal about these 
matters, that it was very prejudicial to our 
interests. 

Viscount Knutsford. 

682. Practically in Mr. Cutler's evidence he 
referred us to a case with respect to Whight's 
seolian which had been decided by Mr. 
Justice Kekewich, in which it was held that that 
particular kind of perforated roll used in the 
iBolian was not an infringement, because no one 
could read it except the instrument itself? — 
Quite so. 

683. But that as it happened there were other 

words 
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Viscount Knutsford — continued. 

words on this roll ? — ^Yes, I understand the dis- 
tinction. 

684. That was Mr. Cutlers evidence? — No, 
not quite. I have Mr. Cutler's evidence here. 

Chairnuni. 

685. You will see that No. 400, 1 think, is the 
principal answer, he says, " I contend that the 
words " (in the new Bill) " ought to be so framed 
in the first place that at all events they do not 
invite an action," that is to say, that the question 
that came before Mr. Justice Stirling should not 
have occasion to be decided in any mture Act of 
Parliament, and then he goes on to say, " I put 
it further than that. Speaking now rather 
against the interests of the music publishers" 
(he gave notice of that) " I say it ought to be 
put in such a form as to settle the doubt in the 
negative, and not interfere with this sort of 
thing. It is altogether an abuse of the principle 
of the old Act of 1842 to call these a sheet of 
music, or to have any analogous expression in 
this Act." That is what you object to, I under- 
stand ? — Utterly, it is most prejudicial. These 
inventions may make progress, and the vending 
of these copies (for they are copies virtually, 
whatever you call them) will enable anybody to 
bay and produce this music. A man who has 
paid nothing for the copyright sells these things ; 
nis own advertisement will show you what they 
are like, and if the invention is extended, which 
it is very likely to be, and these instruments 
become cheaper, I think the ordinary musical 
publishers' occupation will be gone. 

Viscount KnuUford. 

686. The contention is, no doubt, that these 
cannot be called copies of music, because no one 
could read them ; they are simply a number of 
perforations which in conjunction with the instru- 
ment give out the music ? — Yes, quite so, but 
these people have no right to sell these copies. 
It is the same with the tonic sol fa people ; they 
have no right to sell copies without the leave of 
the copyright owner. 

687. The first qiiestion is, is it a copy ? — Techni- 
cally it may not oe a copy, but virtually it is a 
copy; legally it may not oe a copy, but virtually 
it is. I think if you reiid that advertisement 
vhere they profess to supply all these things, 
you will see that it is a copy. 

688. No, that is just what they do not do; they 
take good care not to call them copies. " Our 
catalogue of music comprises every description " 
and so on, but they do not admit they are copies, 
of course ? — But you see what would follow itthis 
thing becomes a greater success, the composer is 
ignored altogether ; his invention, his creation, is 
at the mercy of people who have paid him nothing 
for it at all. And it is the same with a book. 
Some men may make an invention and give the 
whole contents of a book, you may call them not 
copies, or what you like, but virtually they are 
copies ; they produce the same effect. 

Lord Thrvng. 

689. Can you not stop the performing right ? 
— Yes, we could stop the performing right if 
they played in an institute where they recei\e 

(0 23.) 



Lord Thring — continued. 

money ; but you cannot stop the performing 
right In a man's own drawing-room. 

Viscount Knutsford. 

690. Lord Thring has just put the case ; it is 
an infringement of a performing right ? — 
Undoubtedly, it is an infringement of the 
performing right, but there is no penalty attached 
to it, unless you perform for pay ; so that we 
must virtually consider these rolls as copies. 

Lord Thring. 

691. What you want is an enactment that 
thev shall be declared to be copies ? — Yes, that 
is so ; there is no doubt about it. You can see 
what would be the result of an increase of this 
kind of thing. It is not a question whether you 
injure him or not ; has this man the right to give 
you that amount of pleasure without considering 
the composer, and the man who has bought of 
the coniposer ? 

692. How does the court describe the instru- 
ments so as to declare them not to be copies ? — 
I thought the summing up of Mr. Justice 
Stirling was as good as it could be. I can see 
the legal difficulty he was in, but the equitable 
construction is wnat I want to get at. 

Chairman. 

693. Then you would include not only these 
perforated sheets, but all musical boxes with pin 
oarrels ? — No, we have never interfered with pin 
barrels, and moreover, the Berne Convention 
provided that they should not be interfered with ; 
the pin barrel is,- an expensive process, and we 
have never thought of interfering with that; 
but when people can go and buy these things, . 
possibly at half the price for which we have to 
supply a copy (with the many things we have to 
pay, royalty to the composer, and so on), it is 
most inequitable. 

694. Here I have a suggestion that the pro- 
tection should be afforded against the ordinary 
musical boxes with pin barrels ? — Speaking for 
my association, I do not believe they would 
think of interfering with that, and tne Berne 
Convention provides for any existing mechanical 
instrument ; they would not think of claiming 
copyright on their performance or the barrels 
either. But this is a thing which will ultimately, 
as I say, do without us. These people do not go 
to the composers and buy these things them- 
selves. If they did, would they g^ve us the 
right to print them in the old fashioned way ? 
I guess not. 

Viscount Knutsford. 

695. The Berne Convention does not cover 
the case ? — It does provide for musical instru- 
ments, I suppose, in compliment to the City of 
Berne where these wonderful instruments are 
made ; but in equity they have no right ta 
do it. 

Lord Thring. 

696. Does it not tend, in some degree, as an 
advertisement for the music ? — We ought to be 
able to choose our own advertisements. I dare 
say it might pay us to put some things on, but 
that is not how the matter is done. These people 

G da 
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Lord Thving — continued. 

do not put the musical pieces on until they are 
known, and then they come and take them with- 
out permission. They do not assist us in be- 
ginning to make the unknown things known. 

Viscount Kmutsford 

697. You referred to the Berne Convention ; 
it is paragraph 3 of the final protocol : " It is 
understood tnat the manufacture and sale of 
instruments for the mechanical reproduction of 
musical airs which are copyright shall not be 
considered as constituting an infringement of 
musical copyright " ; under that, I take it, that 
the a3olian is protected ? — We think not. It is 
not the instrument, it is the things you buy 
after you have got the instrument that we wish 
to provide against. 

698. This is an instrument for the mechanical 
reproduction of musical airs, is it not? — The 
seolian attachment, or whatever it is. 

699. I Avant to know whether, in your view, 
an instrument like this a^olian is protected under 
the Berne Convention? — The instrument is, 
undoubtedly, I should think. I reallv have 
never seen the instrument; it is an ordinary 
piano, is it not, and worked with a handle ? 

700. Worked by pedals and with stops ? — But 
anybody totally unacquainted with music can 
work it ? 

701. Yes, quite 

Chairman. 

702. Of course there is this difference between 
a barrel organ and an leolian, or anything of that 
.sort, that for a very small sum of money you 
can make an *olian play any tune you like, 
whereas the barrel organ is restricted to certain 
airs i — Yes ; you have to buy a new ban^el, or 
possibly a new instrument, if you wish to play 
other airs, which is a serious thing. We should 
not fear the competition of the barrels ; in fact, 
we sliould be ratner prepared to pay them some- 
thing to get them to do it, because it would 
help to make the things known, competition in 
the sale of copies would not occur, ana we should 
be benefited because we should get a larger sale. 
It is possible that the publishers might elect to 
pay the manufacturer to put barrels in, but then 
it IS for him to decide whether he woukl or not. 

Lord Tltring. 

703. But the difficulty is contained in Lord 

%/ 

Knutsford's question, how are we to prohibit 
these particular cards without going too far, 
because the only difierence between them and 
barrel organs, as I understand, is that you do 
not care about the one and you do care about 
the other? — Quite so: the one does not injure 
us and the other does. But it must be, I think, 
plain to everybody that this may become a very 
serious thing, and that the rights of copyright 
will go to the owners of the a3olian attachment 
instead of the people who have paid for them. 

Viscount Knutsford. 

704. Directly it is performed in public I think 
your performing right would come in? — No 
doubt al)out that. 

705. And the question for us to consider is, 
is the private permimance really injurious to the 
owner of the copyright? — We do not wish to 



Viscount Kmttsford — continued. 

prohibit this thing utterly ; altogether we wish 
the sellers to pay a royalty on every copy they 
sell. Some provision of' that kind proviaing for 
royalty would, I think, meet the case. 

706. The question is not whether you can 
make arrangements and get royalties, and so 
on; the question is, is it an infringement 
of copyright or not, and if it is so, ought 
it to continue so ? — You should make it an 
infringement if you want to do Avhat is just, 
with the provision that a man should be able 
to take them by paying a royalty. It is only 
fair to the owner of the copyright. That woiilS 
meet the difficulty, and I Believe these people 
are sufficiently honourable to pay a royalty ii it 
is imposed, but they want the question settled. 
If they can do without j}aving a royalty they 

S refer it. But I do not thinlv there would be any 
ifficulty ; they would be perfectly willing and it 
would be only just that they should pay a royalty. 
And this is not a publishers' question merely. 
Most composers have a royalty themselves on 
every copy sold, and they are being injured as 
well as the publishers, and in fact more injiu-ed 
in many cases for the royalties some composers 
receive are more than the unfortunate publishers 
receive who have all the trouble. 

Chairman. 

707. I am not quite certain now about the 
Convention of Berne. It is said that "It is 
understood that the manufacture and sale of 
instruments for the mechanical reproduction." 
Wliat does the word " instrunient " mean — does 
it mean a piano ^ — An instrument on which the 
tune is produced either by wind or the touch. 

708. 1 thourfit so. The question is whether 
that would include these perforated cards which 
are to some extent part of the instrument? — These 
things did not exist at the time of the Berne 
Convention, and if they had existed at the time 
they would have been objected to by publishers 
here. 

Viscount Knufsff/rd. 

709. But it contemplated "instruments for the 
mechanical reproduction of musical airs," so that 
it must have been contemplated, otherwise the 
Berne Convention would have had no applicii- 
tion. Did it include for instance those machines 
and instruments which will work on barrels ^ — 
Undoubtedly; those were the only mechanical 
things that existed at the time. 

710. They were exempted ? — Yes. 

711. And you say we ought to go beyond these 
mechanical Volls and hit other rolls? — Yes, 
because it was an oversight. It was not known 
at the time in the existing state of inventions, 
and you could not do any more, but now comes 
up an invention that seriously interferes with 
existing and future copyrights. 

712. Although these instruments are never 
performed in public ? — Although they are never 
performed in public, certainly. It is the copies, 
they can produce these copies at a less price than 
we can under the old fashioned system. 

713. But when you get performance in public 
then comes in the right to perform which vou 
can stop ? — Yes, but we do not wish to do that. 
The aim of the publishers is to get everythins^ 

performed 
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Viscount Knutaford — continued. 

Serformed in public. I am myself paying money 
ay after day to get things performed in public 
to get them knoAvn. 

Lord Thring. 

714 But supposing the copyright owner says, 
" I will not allow these things at all, will not ac- 
cept a slight royalty even " ? — There might be a 
publisher who would do even that. 

715. We have to consider the interests of the 
public, supposing the publishers say, " It is more 
convenient and better for us to prevent this 
altogether," in the same way as they have been 
complained of for publishing very expensive 
editions ? — It is quite right that we ought not to 
deprive such a publisher of his desire. 

716. But you do not mean to say that we are 
to allow these things to be prohibited altogether, 
do you ? — I merely suggest as a way out of the 
difficulty that they should be allowed to publish 
by paying a royalty. 

* V iscount Kn utsfcnyl.] There is no law wanted 
for that. 

Lord Thring. 

717. But supposing that there was a combi- 
nation of publishers not to allow them at all, 
would it be just to the public ? — Yes, the public 
have no rights in the matter that I can see. It 
is the man who has created the music that has 
the rights. 

718. Lord Knutsford has bought an seolian, 
and he wants it ? — But he has no rights com- 
pared with that of the creator. 

Viscount Knutsford. 

719. I am not defending it one way or the 
other ; I only want your views ? — Certainly. 

Lord Thring. 

720. Is not that an argument that the public 
might complain very much of? — I cannot see 
where the public come in ; they have not created 
the thing, what voice have they in it ? If you 
were allowed to steal your leather you could give 
the public cheaper boots no doubt. We have to 
consider what is right and what is just to the 
owner. Copyright is unjust altogether in the 
views of some people. 

721. That I do not denv, but I do not think 
you require any precautions. There is a clause 
in the present Bill, and in all the Bills that have 
been brought in, that if people suppress a book, 
if they wifl not allow it to be published, after a 
certain time the public may require pubUcation ? 
— ^Yes, that is the case, they have to take certain 
proceedings. 

722. Ought not this to be safeguarded in that 
way ? — I do not think so. 

Viscount Knutsford. 

723. You do not carry it quite so far as some 
of your colleagues, because you do not object to 
pin-barrel organs ? — No, not at all. I could not 
answer for all the other publishers, but I think 
they would merely state that as regards their 
legal rights they should have the right to stop 
these pin organs. They could not under the 
Berne Convention; that would have to be 
altered before they could do it. But why should 
they ? They have existed all these years ; why 

(0.23.) 



Viscount Knutsford — continued. 

should they rake up the question now? It is 
simply this perforated thing that is becoming a 
serious thing to us ; at present we scarcely feel it, 
but what it will come to nobody can say. 

Chairman. 

724. Then is your contention that though the 
barrel is a copy of music you do not care to 
enforce the law ? — Because it is such an expen- 
sive copy that it could not compete with ours. 
We contend it is a copy. 

725. But you do not care to put the law in 
action ? — No, because it is not prejudicial to us 
and cannot compete with us. 

Lord Thring. 

726. On what ground do you say a pin barrel 
is not a copy, and this perforated tiling is a copy ? 
— Owing to the method by w^hich this com- 

Eosition is produced it is a copy. The reason we 
ave such great difficulty is because there ought 
to be a separate Act for music altogether. 
These Copynght Acts have been all constructed 
on the basis of books and literary property, and 
music is merely tagged on and aeclared to be a 
book or a sheet of paper, therefore in this recent 
action which we gained in the Court of Appeal 
the difficulty arose because in the International 
Act it was made a provision that nothing should 

f)revent the sale m this country of a book 
egally printed in the country of origin. Sup- 
posing we bought of a German the copyright of 
a work published there, we should have bought 
the copyright of a book and it would be per- 
fectly right then, because it could be of no use 
in this country ; unless it was translated it would 
not be worth an English publisher s while to 
buy it. But then nothing should prevent that 
original copy coming into this country out of 
justice to the author, because it might be cur- 
tailed or it might be improperly translated, 
therefore that clause would be very just as 
applied to a book, but it is most unjust as 
applied to music, which is a universal language. 
That did not apply at all to music, hence arose 
the trouble and the action that was brought 
recentlv to which Mr. Cutler has referred. 

Viscount Knutsford. 

727. What action do you mean ? — The im- 
porting of some German copies of a German 
work — Pitt-Hatzfeld versus George — the import- 
ing of some copies of a piece of Raff. 

Chai/rmaii. 

728. Then your point is that the law should 
be different with regard to music ? — Yes, all 
kinds of trouble arise through this endeavour to 
work them together, and always will. We nuisic 
publishers could arrange an Act that we should 
understand, but when you endeavour to make 
music a book, it seems almost impossible to say 
what difficulties may not arise. 

Viscount Knutsford. 

729. But when you have bought a piece of 
music and got copyright in England, you do not 
want to have copies made elsewhere and intro- 
duced into England ? — Certainly not. 

730. Very well, that is the case ^vith a book. 
2 I do 
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Viscount Kn uisford — continued. 

1 do not undcrstjind your distinction as to the 
importation of cojjies between a book and a 
musical pic(!e ? — It is in one of the International 
Acts; you will find that each country has the 
j)rivil(M^) of sondin<( into the other country the 
orii^inal edition, and such copies cannot be 
int(M'ftTed with. I am surprised that we gained 
the case as we did ; but that has been explained 
t.o you. You see, of course, how it refers to a 
book. A book is produced in a (country speaking 
a ditlcront language, and it has to be translated 
before it is of any value in this country. Sup- 
j)osiiig we bought a German book we should 
i)ublish it here in English, or else it would 
nave no sale at all. It is a very imperfect 
translation ; perha])s it is cut in many ways. 
TIk^u a (jlause was inserted, I have no doubt, in 
tliose Acts at the time to allow those original 
editions to come into this country in justice to 
tlu^ author, so that people who couki read his 
native language could see where the cut.s had 
been made and wroui:: translations had been 
mnde. 

Vltii'tnniDK 

7'U. Wliat vou mean, I fjuicv, is that under 
the Convention of Berne a Clerman author has 
co|)vright in Kngland, but that the Side of his 
bool^ in Kngland is not particularly valuable, and 
docs not interfere with the Eui^dish translation 
of Ids book the least in the world ? — It is not 
undtn- the C\nivention of Berne at all, it is under 
tli(^ oi iij:inal International Act of 1S4(). 

7.'^2. At all events, a man in Germany pro- 
do* *(\s a coinTiijlit book, and vou SiW there can 
be no bardshu) on anvbodv in his mtrodiiciivjc 
tliat iiook in German, into England ? — Quite so 

1:V'\. Because it does not in the least really 
int«'r('cre with anvbodv's riirhts in anv wav ? — 
I do not say it does not interfere with anybody's 
riuhis in any way. I say there is a clause 
alltnv iiuj^ them to come. The En'jflish owner of 
the copyright would rather they did not come: 
but tb.ere was a clause in the International Act 
of Is4i) allowing them to come, 

Toi That is to s;\y, a man may have got 
ccpvrighl in a German book in Germany, ami 
he authorises a iHM'son in Enj^land, we will Si\v, to 
v^kc a tnuislation of it I — No. he sells it to an 
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Ei\i:r.-h publisher, and the English publisher 
makes the tnuislation. 

To.*. Then you Siiy that although he has sold 
the right to pixxluee the Englivsh tmnslation in 
England, there is no harm done to the English- 
man to whom he solil his rights if he continues 
to imfH>rt the German copy I — I did not s;iy 
theiv was no harm done: 1 siiy the Act provides 
that they shall come, the English o^\^le^ would 
Hither that thev did not. but he buvs ii under 
that restriction, 

T:>o. At all events, it diH^s not make so much 
dit^'erenee. you s.ny, as in tlie case of music, 
lHH*ai;se music is a imiversjd lauiruaire .^ — Yes. 

T.^T, You Siiy that it is a great hanlship. as 
no doubt it is, wlien a man who has a musical 
oopvrighl in Germany has Sidd that musiitil 
tH»| vri^j:ht for England, and that it is a gross in- 
frini^'uient of the rights of the English person 
who has Knight the musical copyright, either 
that the Gennan ti\>m whom he Kniirht the 



Ch/iimna n — continued. 

copyright should be allowed, having sold the 
musical cop>Ti^ht, to introduce copies of the 
music into England, or that anybody else should 
be allowed to do so ? — Yes, because he immeili- 
ately competes with the man to \vhom he has 
sold the work. 

738. But that is not the same, you sa3% witli 
regard to a book. A man may very well sell 
to an Englishman the right to authorise an 
English translation, and at the same time if 
nothing to the contrary is said there is no very 
great harm in his continuing, notw^ithstanding 
that agreement with the Englishman to tloixl 
the English market with the German book, 
because the German book does not interfere with 
the translation ? — Yes. 

780. But with music it is clear that being in a 
universal language, if a man having the copy- 
right in a German country has sold his rirfits in 
England, he should not be allowed eitner by 
himself or by anybody else, after he has sold his 
rights in England, to introduce into England 
that musical copyright ? — Yes : no copies should 
come in under any conditions. 

Viscount Knu Uford. 

740. Take the case of a man assiorning: the 
copyright in a German book to an Englishman 
(nothing to do with translations), German copies 
of that book ought not to be imported, you say i 
— Certainly not. 

741. That is the &xme with music. There is 
a different case in books because there is a right 
of translation which there is not with regard to 
music, but take a simple case, a man in Xeipzic 
gives me copyright in England of a Gennan book; 
then German copies whether lawfully printed or 
not ought not to be imported into England ? — Yes. 

742. That is vour case with retjard to music 
too I — That is. 

748. Then books and music are the same so 
far. It hapjH^ns to be another question with 
regard to translations; then comes the question 
whether, when I have the right to translate, the 
German book ought to come in. But I point out 
that book and music on the main point are the 
-Yes, but vou wtnild not find an Ensrlish 
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publisher buy the copyright ; he buys the German 
copies lK}cause he can get them cheaper, and has 
the sole ric^ht to sell them. 

744-. That is another point, it is just a que^- 
tion whether it is worth doins: ? — Yes. 

Chairmnn. 

745. You would say this, I understand, sup- 
posing that a German lK>ok contained certain 
airs, and the German sells his riirht to transla- 
tion in England, the presence of the musical 
airs in that U^ok ought to make the importation 
of other copies into England an infringement oi 
the copyright, although it would not be an 
infringement of ci>p\Tight if the Ixxik had only 
contained letterpress and not music ? — That ls 
a question I have not contemplated, but I l>eiran 
bv showiuir the ditierence Ivtween leirislalinsr for 
iKH^ks anil for music. The present law is a 
mixture of the two. 

74t). I thouirht vour annunent nither was 
that a man mijfht ijet over anv dithculty that he 
might have by, tirst of all. selling the copyriirht 

in 
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in a tnxnslAtion of his book, and then this book 
might contain music as well ; and your point, I 
rather thought, was that although if the book 
was entirely a book, there might be no objection 
to his still continuing to import the German 
book into England, although he had sold the 
rijjht to translation, still as that book also con- 
tained music, there might be a very TOod reason 
\vhy he should be prevented after having sold 
the translation from importing it in any form 
whether English or German? — Certainly, Ishould 
object to importation, under any circumstances. 
I was merely saying that the right exists at 
present, and that in any new Copyright Act we 
ought to take some precautions against that 
state of thini^fs. 

747. And also that the law might be different 
w^ith regard to l)ooks that merely contained 
literary matter and books that contained musical 
matter ? — Yes. 

748. Or partly one and partly the other ? — 
Yes. If a book is entirely in a different 
language, it would not be injurious to the English 
publisher; but he ought to have the right to 
sav whether it should come or not, and not the 
German owner. I think when the German 
owner has sold his right to the Englishman, 
ho ought to stop the sale altogether in this 
country. 

749. In the absence of agreement is there any 
hardship. If the German chooses to sell his 
translation to the Knglish publisher surely the 
English puf)lisher ought to make an arrange- 
ment witn the Germ m publisher, not only that 
\\^y. will not send over any translation to England, 
bit that he will njt send over any other copy of 
the book, German or Ensflish \ — The German 
publisher his to be prote^jted against himself. 
This competition does not come from the 

<)riginal foreign ])ublisher as a rule. Outside 
) »:>ple m ly go and call upon that German pub- 
isher and say : " I am an American," (this we 
know for a fact) " can vou let me have so many 
copies of such and sucn a piece at a price." The 
German publisher knowing there is no sale in 
America at all lets him have them at a very low 
price, sells him quite a quantity, and is glad to 
find such a customer. Those copies instead of 
going to America come over here, and how can 
the German publisher w^itli the best intentions 
in the world prevent it i Nothing short of 
making those copies absolutely illegal will do 
that. 

Viscount KnuJsfovil. 

750. You said 'that books and music were on 
a different footing, and ought to be treated 
differently. I was endeavouring to point out 
that certiiinly in one case they were on exactly 
the same footing ^ — Certainly. 

751. I put aside translations because that is a 
different thing altogether ? — No doubt. 
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Lord Thring. 

752. Could you send in the precise clauses 
that you wish, so that we might know exactly 
what the musical publishers wish ? — I should be 
very pleased to do so. 

Viscount Knutsford. 

753. You have been in the room, I think, and 
heard Mr. Cutler's evidence on that point ? — Yes. 

754. And you would be quite content with any 
clause that absolutely forbade all copies being 
introduced into the United Kingdom, w-here there 
is copyright in the United Kingdom ? — Quite so. 

755. Either original or assigned ? — Yes, there 
is no occasion to refer back to my committee for 
that. 

Lord Thring. 

756. Then the answer Mr. Cutler gave entirely 
covers your case, it seems to me ? — ^Yes. 

Viscount Knutsfm^d. 

757. Really you come here to protest against 
the te )lian question ? — Yes. 

758. But so far as the people whom you re- 
present are concerned, they would be of course 
quite satisfied if every copy, however lawfully 
made or sold, were prohibited from being im- 
ported when there is a copyright, either original 
or assigned, in a person in England ? — Quite so ; 
and then it would be for us to prove that these 
rolls are copies. 

759. That is another point. That is what 
ou originally came for ^ — Yes. Mr. Cutler 

..as handed me this suggestion in sub- 
stitution for Clause 19 : " Where the British 
copyright in a book, and the copyright in such 
book tor any foreign country, or tor any British 
possession, other than the United Itingdom, 
are vested in different persons, any copy made 
in such foreign country, or British possession, 
whether lawfully or unlawfully, may not be 
imported into the United Kingdom, and shall 
be deemed to be a pirated copy, and the pro- 
visions of the ' Customs Consolidation Act, 
1876,' relative to copyright works shall apply 
as if the same were nereby re-enacted with re- 
ference to the copyright books so deemed to be 
pirated." 

Lord Thring. 

760. I understand that if that clause be ac- 
cepted in principle, that is all you want ? — Yes, 
as regards that point. 

Chairnio/t\. 

761. Is there anything more you wish to say ? 
— Not unless you have anything further to ask 
me. I have given the views of the Music 
Publishers' Assoociation, and I think I may say 
that the trade generally hold the same views. 

[The Witness is directed to withdraw. 
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Ordered, — That this Committee be Adjourned to Monday next, at Twelve o'clock. 
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LORDS PRESENT: 



Viscount Knutsford. 

Lord MONKSWELL. 



Lord Thring. 
Lord Welby. 



The lord MONKSWELL in the Chair. 



Mr. JOSEPH SLATER LEWIS, f.r.s.e., is called in ; and Examined, as follows : 



Chaii^nan, 

762. I THINK that you wrote a business book 
containing certain forms and other matter of use 
to business men, and that somebody else took 
wholesale a good many of your forms and copied 
a great deal of your matter extraneous to the 
forms into another book while your copyright 
was running ? — Yes. 

763. And you brought an action against 
him, but you were unsuccessful ? — Yes. 

764. What suggestion do you make as to an 
alteration of the Taw on that point ? — I hardly 
know, but I have marked copies of the books if 
you would like to see them. 

765. Perhaps you will explain more par- 
ticularly in what the infringement of your 
copjo-ignt consisted ? — The book is entitled 
"" The Commercial Organisation of Factories." 
Prior to the publishing of my book there was 
really no book which covered the whole ground 
in connection with the commercial organisa- 
tion of factories, and being a practical engineer 
myself and manager of some large works where 
some 800 or 900 men were employed, I had had 
<Jonsiderable opportunities of studying the 
subject, and having been through pretty well all 
the large engineering works in the world I had, 
I may say again, many opportunities of ascer- 
taining tne best methods in connection with 
cost-keeping and the general commercial manage- 
ment ot works. I felt the necessity of a boak 
which practically covered the whole ground right 
from the duties of the directors aown to the 
managers, the secretary, the cost-clerks, the 
storekeeper, to in fiict the whole staff of a large 
enginecnng works. I therefore ^vTote a book 
upon the subject. It occupied a very large 
amount of my time for 4 or 5 years, and perhaps 
I may be pardoned for saying that the book has 
been very successful ; it sola very well though 
•at a very high price, and was favourably reviewed 
in a very large number of technical papers. 
Ultimately a book appeared entitled " The Com- 
mercial Management of Engineering Works " as 
distinguished from " The Commercial Organiza- 
tion of Factories." The similarity in titles will no 
doubt be obvious to your Lordships. This book 
previously appeared m the form of a number of 
articles in a newspaper, a technical paper entitled 
the " Mechanical Engineer." 



(7/tai?*ma?ir-— continued. 

766. Not your book, the other book? — Yes, 
the other book appeared in the form of a series 
of articles (not one article) in the " Mechanical 
Engineer." I was struck by some phrases in the 

* first article as being obviously taken from my book. 
When the second article appeared I found there 
were many of my actual phrases in it, and when 
some six or seven articles nad appeared it became 
quite evident that the writer of those articles 
had had my book before him, and had made 
very considerable use of it. I then took legal 
proceedings through my solicitor for an injunc- 
tion. The Judge who tried the case prelimin- 
arily refused to give an injunction, but he said 
an account must be kept of sales and so forth ; 
and the case ultimately came before the Chan- 
cery Court to be finally tried. It was a year, 
however, before it came on ; meantime, the writer 
of these articles continued in the same way, 
copying my fonns and my words worse than 
before, if anything ; and not only that, but pub- 
lished these articles in the form of a book which 
came out during the time my case was pending. 
The action was tried before Mr. Justice Cozens- 
Hardy. I pointed out to his Lordship the in- 
stances in which this writer had infringed my 
book ; as a matter of fact there are 109 para- 
graphs which have been more or less confiscated 
from my book ; I do not say they were taken 
word for word, but there were phrases of mine 
taken in connection with the actually same 
subject which could not, except by some miracle, 
have been used in that form m connection with 
that same subject. Mr. Justice Cozens-Hardy 
had the two books before him ; I marked them 
for him, and although I lost my case he said 
that there could be no doubt that very consider- 
able use had been made of my book (that is to be 
seen in the judgment), but not to so large an 
extent as to bring it within the Copyright Acts, 

767. Were your forms bodily taken out of your 
book ? — Two or three of my forms were taken 
out of my book, which I can show your Lord- 
ships. 

768. Did the learned judge make any remark 
as to that? — His Lordship said nothing at all 
about that; he simply said that I appeared to 
have a belief that ideas were copyrightable, and 

that 
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Chairman — continued. 

that the forms were also good for copyright. I 
said that I thought, with all due respect to his 
Lordship, that if I bestowed a large amount of 
time in drafting a particular form for a particular 
purpose, it ought to be protected under the 
Copyright Acts, but his Lordship said " No." 

Lord Tliring. 

769. Where is the case to be found, when was it 
tried ? — It was tried in March last in the Court 
of Chancery before Mr. Justice Cozens-Hardy. 

Viscoimt KniLUf(/rd. 

770. What is the name of it ? — Lewis r. John 
Heywood and the Scientific Publishing Company. 

Lord Thring. 

771. It was tried by the judge alone without a 
jury ? — Yes. 

Viscount Kiintsford. 

772. Was this for an injunction ? — It was for 
an injunction and for damages. 

773. But the injunction, I thought you said, 
had been refiised ? — That was in the first instance, 
the interim injunction. 

774. Then Mr. Justice Cozens-Hardy refused 
both injunction and damages ? — Yes, both. • 

775. Did he decide upon the ground that 
though no doubt your boot had been made use 
of, yet still the extracts were not such as to be an 
infringement of copyright? — That is precisely 
what ne said ; it is in the verbatim summing up, 
a copy of which, taken from the " Manchester 
Guardian," I have sent to the noble Chairman. 

Chainnan. 

776. Mr. Justice Cozens-Hardy said "In this 
case the plaintiff seeks an injunction restraining 
the defenaants from infringing the copyright of 
a book called * The Commercial Organisation of 
Factories.' I have had the advantage and plea- 
sure of listening to an exceedingly able explana- 
tion of this case by the plaintiff in person." You 
had no counsel ?— I had no counsel ; I appeared 
myselt 

777. '* And I think he has said everything that 
can possibly be said in support of this case. The 
plaintiff is the author of a valuable book called 
* The Commercial Organisation of Factories,' on 
which he has expended a great deal of time and 
labour and money, and I should regret extremely 
if any word fell from me which coiud lead him or 
any one in court to suppose that I thought his 
book was not most meritorious and most praise- 
worthy. But in this case the only q^uestion is 
whether that book, the copyright ot which is 
protected by registration, has been infringed by 
another book. I say book because the articles 
in question have since been re -published in book 
foriu, and published by the defendants under 
the title of *The Commercial Management of 
Engineering Works.' Now it is quite plain that 
any one of Her Majesty's subjects is at liberty to 
write a book on the commercial organisation of 
factories or the commercial management of 
engineering works. It is, I think, equally 
muiifest that any two men seeking to write upon 
a subject of that kind must necessarily cover to 
a largo extent the same ground ; ana I cannot 
help thinking that Mr. Lewis has rather got in 



Chainnan — continued. 

his mind an idea that copyright is something 
which is intended to protect the ideas of an 
author from being either stated or multiplied or 
copied, if you like, by any subsequent author, 
when in fact copyright is merely a matter 
of form. I take it tliat if any man — if Mr. 
Lewis for instance, has devised and suggested 
and notified to the public in his book thiii 
it is desirable to have a certain number of 
checks (I think four in number in this instance), 
of a particular shape for workmen at a particular 
time, it is perfectly open for any subsequent 
person dealing with that subject to say that it is 
a good thing to have four checks of different 
shapes to be used in that way, and he can do 
that without any infringement of cop}Tight. 
Now I have caremlly looked at and considered 
every one of the instances which Mr. Lewis has 
referred to in comparing the two books, and I do 
not think that any one of them taken alone or 
all of them t^iken together can be held to 
amount to that which in law is an infringement 
of the copyright of the plaintifl^s book. It is not 
unlawful that the same words should be used to 
a considerable extent in describinjj and in deal- 
ing with the same subject. That nas been done 
to a considerable extent by the defendants. But 
to quote the well known test applied by Lord 
Eldon nearly ninety years ago to tnis case. Lord 
Eldon said that there is no piracy — that is, no 
infringement of copyright — if there is leg^itimate 
use of a publication in the fair exercise of a 
mental operation deserving the character of an 
original work. I cannot doubt that the defen- 
dant's book does deserve the character of an 
original work within that meaning. Some use 
has admittedly been made of plaintiff's book- 
That use is not, in my view, beyond those 
limits which the law permits ; and although I 
have great sympathy for the plaintiff, I am very 
sorry to be obliged to come to this conclusion, 
and can only come to the conclusion that he has 
failed, and that his action must be dismissed, and 
the costs will be the defendant's if they are asked 
for. Do you ask for costs Mr. Astbury ? (Mr. 
Asthury.) If your Lordship pleases. (Mr. Justice 
Cozens-Hardy.) Very well " ? — That is a verbatim 
report ? 

Lord Thriny. 

778. Did the defendant indicate that he was 
quoting your book at all ? — Not at all. 
^779. He took no notice of that fact ? — 
Absolutely no notice whatever. If he had done 
so I should have said nothing whatever, I should 
have taken it as a compliment. 

Lord Welhy. 

780. Were the forms elaborate ? — One or two- 
were very elaborate and absolutely resembled 
mine in every way. 

Viscount KnuUford, 

781. Are you going to appeal, if I may ask ? — 
I am afraid I cannot afford it; the cAse has 
already cost me 300i., and that is more than I 
got out of the book. It is not worth it. 

782. Have you thought how a case like that 
can be met. Merely saying that extracts must 
not be taken unfairly does not meet the case 
because the judge has to decide whether they 

are 
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are unfair or not, and in your case the learned 
judge decided (it seems rather remarkable, but 
still he decided), that the extracts were not 
unfair ? — That is the most extraordinary part of 
it. 

788. But no words in an Act of Parliament 
will help you, no words of that kind at least, 
that it shall be an infringement of copyright to 
use extracts from any book that is copyright, 
unfairly ? — That is the present state of the law, I 
take it. You have to satisfy the judge of that. 

784. What else could we put in an Act of 
Parliament that would stop tnat. It must rest 
with the judge to decide whether the extracts 
are so large as to amount to an infringement ? — 
But supposing in this instance the whole book 
had been copied word for word, then, I take it, 
it would have been an absolute infringement of 
copyright. 

785. Yes ? — Then it is a question of extent. 

786. Yes; but you cannot legislate for that 
extent and define it. I am considering our 
position as a Copyright Committee ; what 
possible wording of an Act of Parliament could 
one make that would limit and make quite c^lear 
the limits of discretion of a judge ? — I will admit 
that there is very great difficulty, but I certainly 
think there ougtt to be some legislation whicli 
will give the author of an original work, on which 
he has expended a large amount of time, some 
sort of reasonable protection. 

787. But that is just the question for the 
(M)urt in each case. I quite agree with you. In 
this (»ase the learned judge thought tliere was 
not an infringement ; I can quite understand 
tliat in that very case in the same facts another 

udge would hold that tliere was ? — That is the 
lardship. 

Lord Tliring. 

788. Is this case reported elsewhere than in 
the " Manchester Guardian " ? — I cannot say 
that it is, I have not seen it. It has been 
reported in the technical press. The technical 
press wrote in great sympathy with me. Many 
engineering papers said it was a very hard case 
indeed. 

CJuiirvum. 

789. Was the judgment taken down in short- 
hand ? — Yes, that report is from the shorthand 
notes. That is, the official report. 

790. You are able to say, naving heard the 
judgment, that that is a complete copy ? — ^Yes ; 
I have the shorthand writer's notes myself 

791. And you are quite satisfied that that is 
a complete transcript? — Yes, I am quite satisfied 
that it is a verbatim report. 

Lord Thring, 

792. Were there any counsel against you ? — Yes, 
Mr Astbury. 

793. Was the case tried in London ? — Yes. 
The judge did not give me an opportunity of 
putting any witnesses in the box ; he did not even 
call upon the other side ; he at once proceeded to 
pronounce judgment on my opening staUnnent. 
It took me three hours to point out the ditterent 
paragraphs that this man had copied. His Lord- 
ship said that he had carefully looked at every case 
f had brought forward; but I did not bring forward 

(0.23.) 
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a tithe of the cases I might have done, because I 
felt that I was taking up the time of the court. 

Viscount Knutsford. 

794. That is not a matter we have to deal with. 
The question for us is whether there is any 
possibility of laying down any lines within which 
the judge's discretion should be exercised? — I 
think if a man uses precisely the same sentences« 
in a book dealing with some particular subject in 
connection with the same detail of the subject 
that should be an infringement of copyright, un- 
less proved not to be original. 

795. The title was very suspicious; did you 
argue that ? — Yes, I did, of course. I have no- 
doubt that that had been done with a view to 
selling that book against mine. The title of 
mine is, "The Commercial Organization of 
Factories," and the title of the defendant's book 
is, "The Commercial Management of Engineering 
Works." I do not know whether I am going 
beyond what I ought to say, but I might say 
that this particular defendant infringed the title 
of a book previously, three years ago. That was 
rather a striking case ; I drew tlie attention of 
his Lordship to it. There was a book called 
" Engineering Estimates and Cost Accounts," and 
this man wrote a second book entitled "Engineer- 
ing Estimates, Costs and Accounts " ; he simply 
put the " and " after " Costs " instead of before- 
" Costs." 

Chairman. 

796. What did the learned jud^e say to that 
— Nothing. The publishers would not try the* 
case ; they said it was not worth while, they would 
lose upon it ; but that man sold his book under 
that title ; and the book had only been in exist- 
ence three years when he sees my book on the 
same subject, and he writes another one at once. 

797. I do not understand that you come here 
with any definite clause in your mind which you 
would like us to consider whether we would put 
it into the Bill ? — I have not seen the Bill. 

798. At present our Bill does not deal with the 
question of extracts at all ; it leaves it exactly 
where it was before, namely, in the discretion of 
the judge. We have no clause whatever dealing 
specially as to whether extracts ought or ought 
not to he considered an infringement of copy- 
right ? — I think, as I said before, that assuming 
the books are on the same subject, if a man takes 
absolutely the same words in connection with the 
same detail of the subject, then the second book 
should be an infringement of cop^Tight. In my 
case there can be no doubt about it that the man 
had taken whole sentences upon the same detail 
of the subject. I say there ought to be no dis- 
cretion upon the part of the Judge, but that that 
should be absolutely an infringement of copyright 

Lord Welhy, 

799. That is after all a matter of extract. 
But I was struck by what you said about the 
forms, and that is why I asked whether the 
forms were very elaborate ? — One is very 
elaborate. 

800. Then if that is the case, was it your idea 
that words might be introduced that would 
guard you against what seems to me evident 

H " piracy 
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Lord Welby — continued, 

piracy. Supposing you have an elaborate form 
AS I imderstand taken out completely, that is 
nmch more than an extract, it is taking the 
actual work of a man and appropriating it ? — 
This form was just very slightly varied, but it is 
so obvious that there can be no doubt about the 
original from which it was taken. 

Viscount Knutsford. 

801. Unfortunately you could not convince 
Mr. Justice Cozens-Hardy of that ? — ^No. 

Lord Thring. 

802. However, you are quite certain that the 
defendant did not acknowledge that they were 
copied from you ? — Quite certain ; that makes it 
All the worse. 

Cluiinrutn. 

803. Hitherto, so far as the more recent 
attempts at legislation have done, it has rather 
been in the direction of further licence to 
extracts. Some of us have been rather impressed 
with the difficulty that reviewers have ex- 
perienced under the present law in making long 
■extracts from books, either for the purpose of 
review or for the purpose of argument or 
<}onfutation ; and one or two suggestions have 
been made before us tending rather the other 
way, namely, that it should not be held to be an 
inmngement of copyright to make fair extracts 
from a book for the purpose of review or 
controversy. I do not think we have ever had 
before us any suggestion that the law should be 
made more strict than it is at present? — ^But 
I take your Lordship to mean il the original 
is acknowledged. In this case there was no 
acknowledgment whatever. 

804. Then would )''ou suggest that there might 
be some sort of clause to say that where any 
considerable use has been made of a prior copy- 
right publication on any particular subject, it 
should be obligatory to make some sort of state- 
ment that you are indebted to that work ? — Yes, 
I do suggest that. In my own case I should not 



Cliairman — continued. 

have thought anything about it if that course 
had been taken. 

805. If he had said " We are very much in- 
debted to Mr. Slater Lewis for his work (mention- 
ing it by name) which we have made great use 
of, * you would have been satisfied with that ? — I 
should have been perfectly satisfied with that. 
I am simply very wroth because my book has 
been copied so largely and no acknowledgment 
whatever made. 

Viscount Knutsford. 

806. I suppose you would like something like 
this: *' Copyright shall not be infringed by a 

Serson mating fair extracts from or otherwise 
ealing fairly with the contents of a book, for the 
purposes either of writing a new book upon the 
same subject, or criticism, review or refutation " ? 
— Certainly, if acknowledged. I certainly under- 
stood his Lordship to say " if acknowledged.' 

807. That might be put into an Act of Parlia- 
ment, but it still leaves that discretion to the 
judge, which some of us may think was vrrongly 
and others rightly exercised in this case ? — ^Tnat 
is so. A most curious feature of the thing is 
that in some cases these actions should be tried 
by juries and in others by a judge alone. There 
are two similar cases to mine, tried before Mr. 
Justice WiUs and Juries, where both the plaintiffs 
won their actions. 

Lord Thring. 

808. But you had the right to a jury, had you 
not ? — My solicitor took the action, and I do not 
know whether it was optional to him that we 
should have a jury or not, but there was not a 
jury. I feel pretty confident that a jury of 
good business men would have taken my side. 

809. But so far as I understand, the leamerl 
judge did not say it was a fair extract; he never 
said it was fair ; he only said it was not an in- 
fringement ? — Yes, he said it was not an infringe- 
ment ; he practically said it was piracy, but it 
was not an infringement of copyright. 

[The Witness is directed to withdraw. 



Mr. DAVID GEORGE DAY is called in ; and Examined, as follows : 



Cliairrrum, 

810. You are a music publisher, I believe ? — 
Yes. 

811. What is your firm ? — Francis, Day and 
Hunter, Charing Cross Road. 

812. And you are a member of that firm ? — Yes. 

813. I understand that you have come here to 
give some evidence with regard to the proposed 
Clause 15 of this Bill ? — Yes. 

814. You suggest, I imderstand, that that 
clause should be strengthened ? — At least kept 
as it is. I suggest that it be not amended, or 
that if there be any probability of its being 
amended, I should like to put as much evidence 
in front of your Lordships now as possible to 
show you the great necessity for it. 

815. Then do I rightly understand you to say 
that you are satisfied with Clause 15 as it stands ? 
— Yes. 



CJiairTnan — continued. 

816. I do not know whether you heard the 
suggestion made by Mr. Scrutton to the effect 
that Clause 8 of the Copyright (Artistic) Bill, the 
search warrant clause, should be incorporated 
with this clause, which he said he thought was 
desirable ? — Most distinctly it would be desirable. 
We asked for more really in making recom- 
mendations with regard to the previous Bills— 
your Lordship's Bill and Lord Herschells Bill 
We made suggestions there as to arresting the 
street hawkers. 

Viscount Knwtaford. 

817. You need not trouble yourself about those 
Bills now, but keep to the present one. What 
suggestions have you to make on Clause 15 ?— 
Search warrants would certainly be desirable. 

818. Then 
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CJutimnan. 

818. Then you would say that although you 
arc fairly satisfied with Clause 15 as it stands, 
you adopt Mr. Scrutton's suggestion that Clause 8 
of the Copyright (Artistic) Sill should be incor- 
porated. Have you read that clause ? — I have 
It here. 

819. Would you read that clause, and see if 
you think it is desirable that it should be in- 
corporated with Clause 15? — I Very heartily 
eiKiorse that clause. 

820. You entirely adopt Mr. Scrutton's sug- 
gestion that Clause 15 would be improved by the 
incorporation of that search warrant clause? — 
Yes. 

821. And if that were done you would have 
no fault to find with Clause 15 ? — No. 

Lord Thring. 

822. Supposing the Committee, rightly or 
wrongly, were to think it would be safer omy to 
pass the lesser clause, would you wish to risk 
the stronger clause ? — I would be content with 
it as it stands in the Copyright BiU. 

823. You think so, if any risk would accrue by 
putting in a stronger clause ? — ^Yes. The piracies 
in the music trade are carried on to a very 
alarming extent, and they are producing this 
sort of uiing (exhibiting specimens), and selling 
them in the gutters at Id. and 2d. a copy afl 
over various cities. 

824. Does not that, to a certain degree, ad- 
vertise the better thing ? — It is impossible to do 
that ; it would degrade it. Look at a beautiful 
song of Pinsuti's like that (handing in a sped- 
men) sold at \d. and 2d. 

Viscount KmUsford. 

825. Are you publishing that one ? — Not that 
particular one. 

Lord Welhy. 

826. Are all these actually well-known songs 
in which copyright exists ? — Yes, aH well-known 
songs. 

Viscount Knutsford. 

827. Here, for instance, I find one of these 
copies is a song, "The Queen of the Earth." I see 
these words at the bottom "printed for the 

fmblishers." Do vou know who are the pub- 
ishers ? — Messrs. feicordi and Company ; but it 
was not printed for them. 

828. That is absolutely untrue then ? — ^Abso- 
lutely. 

Lord Thring. 

829. Where do they print these copies ? — 
That caused us a very great amount of trouble 
to discover; we did discover it. It was done 
very secretly. 

830. By an illegal press, I suppose. They are 
bound to print the proper publisher's name, are 
they not? — They snould. It was contrary to 
the Act not to do it. 

831. For that you could have them up; for 
putting on a felse publisher ? — I am afraid not. 
We tried every possible way of moving the law. 

832. I thought it was a crime ? — Yes, and we 
apphed to the Attorney General for his fiat in 
the matter, and he declined ; he put it down as 
a private grievance with a private remedy, not a 
matter of pubUc interest. 

(0.23.) 



Viscount Knutsfi/rd. 

833. Have you tried privately ; have vou 
brought actions against these people, or tried to 
get injunctions against them ? — Yes ; I have sent 
in a list of the injunctions that have been 
granted. 

Lord Thring. 

834. You can indict them can vou not ? — No, 
there is nothing criminal in it unless you obtain 
the Attorney (Ssnerars fiat. 

836. Then did the Attorney General refuse 
his fiat to an indictment ? — ^Yes ; I sent down a 
list of the injunctions. 

Cltainium. 

836. A list of the injunctions that have been 
granted ? — Yes. 

837. With costs. In one case the costs and 
expenses came to 135i., I see? — Yes, and in 
another case they came up to 2001. 

Viscount Knvisfoi'd. 

838. As a matter of fact you do not get these 
costs, do you ? — No, vou get nothing. 

839. You have only to pay your own charges ? 
— Yes. 

840. Have these injunctions absolutely stopped 
the thing ? — No, there are piracies now going on. 

841. Take the case of " Soldiers of the Queen," 
which is one of these copies you have handed in ? 
— " Soldiers of the Queen " has had its day ; they 
do not continue that in the streets just now, 
simply because it has had its immediate day. 

842. But this copy was published in 1897 ? — 
Yes. 

Lord WeJhy. 

843. But any popular song is taken up and 
sold about in this way, you say ? — Yes ; directly 
there is a boom in a song they put these copies 
on the market quickly, and work them for all 
they are worth wTiile they are red-hot, you may 
say. 

Viscount Knutsford. 

844. I asked you a little time ago if you knew 
who were the puolishers of these songs. I observe 
Mr. J. Oliver, sometimes with "junior" and 
sometimes without "junior" affixed, is on all 
these before me at the moment ? — Yes, he has 
been right through them. 

845. Where ooes he live ? — ^At present, in 
Leeds. 

846. They are printed out of London then ? — 
Most of them are printed in London, at Ishng- 
ton ; some are printed at Leeds. 

847. Here is another lot; Oliver Brothers is 
on all of them, almost ? — ^Yes. 

848. Is he bankrupt or insolvent; can you 
not get anjrthing out of him ? — ^No. Not only 
that, but he has committed contempt of court 
with regard to these injunctions, and we brought 
him up on that account, and Mr. Justice 
Channell let him off once again, gave him some 
word of warning, and told us that he beUeved 
after what he had said to the defendant that 
such a thing would never occur again. 

849. Was it pointed out to the learned judge 
how long and how many times this gentleman 
had gone on infringing ? — Yes, it was all put 
before him ; and this thing is being done now 
again at the present moment. 

h2 850. Here 
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Lord Thring, 

850. Here is one that appears to be published 
in New York ? — So it says, but it was utterly 
untrue. 

851. You cannot indict him for that ? — No ; 
that was printed in Islington. 

Lord Welby. 
'852. That is, so to speak, a forgery ? — Yes. 

Lord Thring. 

853. I thought it was a criminal offence ? — It 
"is entirely in tne hands of the Attorney General. 

Viscount Knutsford, 

854. If you get this clause you will be able to 
go in with a search warrant, or even if you do 
not get the search warrant you will be able to 
seize the copies ? — Yes, summary proceedings is 
all we want. 

855. Are these copies sold mainly in the 
streets ? — They are sold mainly in the streets. 

856. Not at the cheap song shops ? — Occasion- 
ally in the cheap song shops as well, but nearly 
the whole of it is done in tne streets. 

Lord Thring. 

857. What class of people buy them, and for 
what purpose ? — Passers-by are struck with 
them. They have been taken, perhaps, with the 
popularity of one or other of the songs, they see 
it offered for 2d. in the gutter, and they naturally 
say : " That is very cheap, I will buy a copy." 
They take it home, and find it perfectly correct ; 
and of course the music dealers all through the 
country send us up letters of remonstrance : 
" Why do you allow this ; why cannot you sweep 
these men away," and that sort of thing. 

Viscount KnatHford. 

858. I see with respect to "Soldiers of the 
"Queen " that you proceeded both against William 
J. Oliver, junior, and others ; then in May 1898 
you had to go in against Edward Matthews for 
the same song ? — Yes. 

859. Do you suppose that Edward Matthews 
is the same, practically, as Oliver ? — No, he is 
not. That case with Matthews I do not think 
is in our name. 

860. Francis, Day, and Hunter? — Yes, it is 
then. 

861. And in May 1898 you went again for 
Oliver Brothers for " Soldiers of the Queen " ? 
— Yes, that was for a perpetual injunction; 
we had got an interim injunction, and we had 
afterwards to move the court for a perpetual 
injunction. 

862. And that you got ? — Yes. 

868. What has happened with respect to that ; 
are there anv copies being hawked about I — No ; 
wherever there was a perpetual injunction 
granted we have the authority of the court to 
seize the remaining copies. We seized those of 
*' Soldiers of the Queen " at the man's residence 
at Islington, and made a bonfire of them in his 
garden. 

864. Was he present at the bonfire i — Yes. 

865. And you think if we could pass Clause 15 
with the addition of the search warrant clause, 
if possible, from the CopjTight (Artistic) Bill, 
>ou would be quite satisfied i — Yes. 



Lord Thring. 

866. How do you intend to use the search 
warrant ? — Only in searching. 

867. Take that case of "Soldiers of tlie 
Queen " ; supposing you had a search warrant, 
and you wanted to find out " Soldiers of the 
Queen," what would you do; how would u 
search warrant have aided you ? — I have not 
suggested the search warrant, but it is suggestwl 
from the Copyright (Artistic) Bill on the part of 
Mr. Scrutton. 

868. But you said you would like it ; I do not 
understand myself of what avail a search warrant 
would be in these particular cases ? — I can 
refer you to an instance where on one particular 
morning I traced the assistant of a pirate with 
a bundle on his shoulder which I knew wa.v 
some of our music. I followed him to the Citv. 
and saw him take it into a small stationers 
shop ; he came out with an armful a few minutes 
afterwards, and found some street hawkers and 
Avent selling with him, leaving the bulk of the 
music in the small stationer's shop in the City. 

869. And you would like a warrant by means 
of which, on swearing before a magistrate that 
you believed that copies of "Soldiers of the 
Queen " were illegally in a particular shop, you 
could go and look for them ? — Yes. 

Viscount Knutsford. 

870. Or in their own house ? — Yes. 

Chiirnidn. 

871. Is there anything else you wish to briiitr 
before us ? — If I might oe allowed to allude to 
one other matter on the copjTight question 
generally, I should like to refer to mechanical 
mstniments. 

872. Mechanical reproductions of songs like 
barrel organs or aeolians, do you mean ? — Yes; 
Clause 5 of the Copyright Bill says, " The per- 
forming right in a dramatic or musical work 
means the exclusive right of the owner of such 
performing right to perform or authorise the 
performance in public or private of such work 
throughout the aominions of Her Majestv." Is 
that supposed to include automatic machines :' 

873. 1 fancy there is no doubt that the per- 
forming right would be infringed by a bam^l 
organ or «neolian in public 

Lord Thring. 

874. But you know the question has been 
argued here at considerable length about pin 
barrels and perforated rolls ; I do not think tlio 
pin barrels are copies ? — They do not make 
copies for sale like tne other automatic ma<5hines. 
certainly ; but I was wondering about the per- 
forming right. 

875. What do you want in regard to the per- 
forming right ? — I want to understand it re^dlv. 
For instance, who is the performer ? 

Viscount Kn iiUfnrd. 

876. Do you mean the person who has thi* 
performing right f. — No, I refer to an automatic 
machine. 

Lord Thring. 

877. Supposing I turn the handle of a barrel 
organ, surely I am the performer of the tunes ^— 
Supposing it is on the penny-in-the-slot principle. 

for 
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Lord Thring — continued. 

ior argument's sake, there is an automatic 
machine in the Crystal Palace where somebody 
<irops a penny mto the box. Who is the 
periormer ? 

Viscount KmitsfixrcL 

878. The owner of the machine has clearly 
infringed your performing right ? — That is what 
I wanted to know. - 

Lord Thring. 

879. Take the owner of a musical snuff-box — 
the owner of the musical snuff-box has infringed 
the performing right ? — ^Yes. 

Viscount Knutsford, 

880. But he would not perform in public ? — 
No. 

Lord Thring. 

881. Has there ever been any doubt raised 
about that? — No; only that I felt interested 
about it. Might I ask one question with regard 
to clause 15 ? At the beginning of it, it states 



Lord Tltring — continued. 

that a constable may seize the copies without 
warrant, and then later it says you must get a 
magistrate's order. That seems to me a little 
inconsistent. 

882. The constable must be authorised to do 
so ; in other words, you nuist have gone to 1 ho 
magistrate and said, " Now I wanted very much to 
catch these fellows with * Soldiers of the Queen' ; 
will you allow your constable to ^o ? I will swear, 
and I am willmg to give you evidence, that these 
are pirated copies, and I want you to authorise 
a particular constable to seize them"; that is 
what it means ? — I see. 

883. Do you object ? — No. It seemed a littk* 
contradictory when it said before "may be seized." 

884. It may possibly be drawn wrongly, but 
the meaning of it is not to allow any constable 
to seize these things wherever he sees them, but 
that he must be a particular constable, and he 
must have been ordered by the magistrate on 
evidence given by the owner ? — Thank you. 

[The Witness is directed to withdraw. 



Mr. JAMES M. GLOVER is called in ; and Examined, as follows : 



Lord Thring. 

885. You are, I understand, the "Director of 
Music at the Drury Lane Theatre and Chairman 
of the Musical Directors' Association, which 
includes authors and coinposers ? — Yes. 

886. And you wish, as lunderstand, to address 
the Committee on two subjects : first of all, the 
present unsatisfactory system which denies to 
the authors and composers of son^s any exclusive 
right in their titles ; and secondly, with regard 
to the unsatisfactory working of the Berne Con- 
vention ? — Yes. 

887. Taking the subject of titles first, Avhat do 
you wish to say ? — ^We should like, if it is possible, 
that we should have some right in our copyright, 
as at present we cannot exclusively have such 
title. The difficulty is that no sooner does a 
song become popular than hundreds of other 
versions are printed and imposed on music 
publishers, so that a man who spends his money 
and invests his capital in advertising or making 
that song popular immediately finas that a lot 
of his prohts have gone by all these pirated 
versions. I can give your Lordships the ca«e of 
•" The Lost Chord," by Sir Arthur Sullivan. There 
are several different versions of "The Lost Chord," 
and if one goes to a music shop and asks for 
"The Lost Chord," one invariablv has some 
pirated copy palmed off on one, because the 
profits are larger. 

Viscount KnuUfw^d. 

888. Is your objection that when there is a 
title in a song and the song becomes popular, 
people adopt that title ? — Yes. 

889. And then set the words to different music 
xmder that title ? — Yes. 

890. Do not they varv the title in any Avay ; 
instead of saying "The Lost Chord," "Thet'ound 
Chord," say ? — No, 1 have myself three different 
iTn-sions ot '' The Lost Chord," which is Adelaide 



Viscount Kn idsford — continued. 

Proctor's poem, and I think it is non-copyright ; 
I do not know. 

891. But you say that you have three copies ; 
those are inmngements of copyright ? — I know ; 
but I have purchased them in the ordinary way 
for the purpose of satisfying myself on this very 
point. The only popular song of "The Lost 
Chord " is the song of Sir Arthur Sullivan, and 
anybody who hears that song and goes and asks 
for it means Sullivan's " Lost Chord " ; but many 
hundreds and thousands of people, who are not 
musicians do not know who wrote it ; they go 
and ask for "The Lost Chord," and another 
version is handed them ; and that is only one 
case. 

892. But does that other one contain Sullivan's 
music or some other person's nmsic ? — Some 
other person's music. There is a very excellent 
setting of the poem by a Mr. George Mount, a 
very clever musician. 

Chairman. 

893. They are very much annoyed and as- 
tonished, I suppose, when they find it so ? — Yes. 

Lord Thring. 

894. I thought there was no doubt whatever 
that you have copyright in the title ? — I do not 
assert the statement, but I think it was once 
tried, and the action was lost, on the assumption 
that you could not copyright the words of the 
English language unless you could prove (I do 
not know how it was worked out) that you had 
the property therein. 

895. 1 never heard it doubted that you had 
the property in the title of " The Lost Chord " ? — 
I will give another instance. Two years ago I 
wrote a song which I called, or the gentleman 
who wrote the words called, *• Love and War." 
After it was published I asked the niuroc pub- 
lisher 
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Lord Tlirmg — continued. 

lisher how it was that it was not going so well, 
and he said, " Oh, my boy, there is ^mother * Love 
and War.'" Then I said, "But why did you 
publish my song with the title of * Love and 
War ' -with the knowledge that there was another 



Lord Thring — continued. 

' Love and War ? ' " " Well," he said, " it is a 
good title, and the other chap cannot claim any 
copyright." 

896. So that you infringed his copyright ?— 
Yes. Of coiu'se, it works both ways. 



Mr. EDWARD CUTLER, q.c., is re-called ; and further Examined, as follows : 



Cltaii^inaii. 

896.* To (Mr. (Uitler.) You have heard Mr. 
Glover's evidence as to titles ; do you agree with 
his statement that there is no remedv in the 
case he puts ? — I think Mr. Glover is mistaken 
in thinkmg that there is no remedy in the case 
supposed. The courts would restrain the pass- 
ing off of one song for another by taking the 
same title or otherwise, without reference to the 
CopyiTght Acts at all. This, I may add, is the 
reason why no clause was inserted attempting to 
give copyright in a title. 

Lord Tlirmy. 

897. But is not the title part of the thing 
itself ? — Yes, and in that sense it may be, no 
doubt, copyright. My proposition is quite con- 
sistent with what your Lordship says. In the 
case in which it was decided that there was no 
copyright in the title, it was the case of " Splen- 
did Misery," a book which was pirated, and 
which was taken by a person who thought it a 
good title, and adopted the title which had been 
taken by somebody else. The Ma,ster of the 
Rolls (Sir George Jessel) said in that case (and 
it is exactly nertinent to your Lordship's obser- 
vation), " If tne title is so completely a part of 
the work that it involves invention, and has the 
merit of great ingenuity, then we might copy- 
right it with the work, but not apart from 
the work." What Mr. Glover is puttmg is the 
case of a title taken, say "The Lost Chord," 
and applied to a work which is not the 
work identified with that title in the mind 
of the public. In that case you have no copy- 
right in the title, as I think is rightly stated m 
that book of mine ; but your remedy is wholly 
outside the copyright law. If you went for a 
remedy on the copyright you would have to 
register the thing before you could sue, and so 
on; but without any registration or giving it in 
any way the character of copyright you simply 
go to the Court and say, " Here is a man \mo 
traudulently has been selUng his own goods, 
which are worth nothing, as the goods of some- 
body else " and (in the case of a song) he has done 
so by taking the title either in its original form 
or a colouraole imitation of it, so that a person 
asking for " The Lost Chord," which is identified 
with a particular song, gets a song with " The 
Lost Chord " outside of it, but not the thing he 
wants and what he was entitled to assume he 
would get when he asked for it. 

Cltavrrruin. 

898. 1 do not quite understand it. Take the 
case of " Splendid Misery." I can vmderstand it 
in the music business, but take the case of the 
novel called " Splendid Misery " ; may not any- 
body else write a novel called " Splendid Misery ? 



CJiainnan — continued. 

Yes, if thev do not do it in such a form as to 
take the public in, and the publisher. There w^as 
no question of that sort before Sir George Jessel ; 
that was a question where a person innocently 
took a title that had been used before, and he 
tried the question whether there was not copy- 
right in the title alone. There was no question 
of passing off in that case, — ^nobody suggested it. 
I rather think the view of the author of the later 
book was that he had just as good a right to 
expect that his book would be popular as the 
first book which had been called " Splendid 
Misery." One of the two was Charles Reade ; I 
forget whether he was the first or the second. 

899. In that case, then, there would be no 
remedy? — No remedy, and the Bill was dis- 
missed. 

Viscount Kniitsford. 

900. But supposing a person is going to pub- 
lish a magazine, and he intends to give it the 
name of " Belgravia " ; he has no copyright in 
that title until the work has begun; but w^hen 
he has published one number of " Belgravia " 
with the title " Belgravia " his title is protected 
then as part of that magazine ? — I do not thhik 
so. 

901. I must appeal from Philip to Philip, 
because in your book, on page 30, 1 see : " The 
leading case as to this question is Weldon r. 
Dicks. Malins, V. C, reviewing Maxwell v. Hoirg, 
said Lord Cairns expressed an opinion that 
there could be no copyright in a name. It must 
be borne in mind that he was dealing with a case 
in which Mr. Hogg had nothing but the name 
(he had re^stered the title of a projected maga- 
zine), and it had not been followed up by public^i- 
tion. But if he had published one number on 
September 1st (the entered date) under the title 
of * Belgravia,' it is plain the name would have 
been protected, as decided in the case of Bradbuiy 
V. Beeton. But to say that there is no title in a 
name as a part of a publication, newspaper, book, 
or periodical is, in my opinion, entirely aosurd ' " ? 
— I stated that a little too strongly; I have 
always had that sentence a little on my conscience. 

Lord TItring, 

902. Take the newspaper cases, of which we 
have hundreds. There is not a doubt; it was 
only the other day decided that if you so publish 
a newspaper as to deceive the people, ot course 
there is copyright in the title ? — No ; it is Uttle 
more than a question of terms and forms, if your 
Lordship will forgive me. That is the same'^case 
as Mr. Glover is putting ; because in all those 
newspaper cases there was an intention to pass 
oflF, or the court thought so. But that is a 
different thing from havmg copyright in the title. 

If 



015 COPYRIGHT BILL AND COPYRIGHT (ARTISTIC) BILL 



63 



15 uMay 1899.] 



Mr. Glover and Mr. Ccjtler, q.c. 



[Continued. 



Lord Thrlng — continued. 

If vou want that copjnright you will have to 
register, and so on. 

903. Do you mean to say that I cannot 
anticipate, as it were, a right to copyright in a 
title by proclaiming that I am going to use it ? — 
Yes, I do mean that. 

904. But supposing that I have actually used 
it. Take the case of the " Nineteenth Century " ; 
no one could persuade me that Mr. Knowles 
could not prevent anybody else from calling his 
magazine the " Nineteenth Century " ? — ^But 
that is this case ; he could prevent it, but not on 
the ground of copyright in the title. 

905. But on the ground of fraud ? — On the 
ffroimd of fraud, just so. There are two quite 
distinct cases. Put copyright law out of the 
question altogether; assume that there is no 
copyright law and no registration ; it I go and 
make a person think, either by statements viva 
voce or by something that appears on the goods 
that 1 sell, that I am selling the goods 
of somebody else which goods are ex hypothesi 
better and more sought after than mine, that is 
a fraud without copyright at all. That is the 
case that Mr. Glover is putting. (Mr. Olover.) 
May I say one word? Take George Mount*s 
"Lost Chord" that I have cited; there is no 
representation on the part ot the seller that that 
is Sir Arthur Sullivan's " Lost Chord " ; but an 
ignorant purchaser, who may not be a musician 
and has only heard the song sung and liked it, 
may be imposed upon, and the original composer 
and publisher have got no remedy. (Mr. Cutler.) 
Yes, they have a remedy, if you will forgive my 
saying so. You have fortunately put a case 
which does not strain my law as I lay it 
down, because you put one of the strongest 
cases that there can be. " The Lost Chord " is a 
song that is sold by the ton, it is a household 
word. I cannot sugjest anything except 
" Pickwick," perhaps, which is as well Known m 
literature or music as " The Lost Chord." The 
song which the unfortunate purchaser gets when 
he asks for " The Lost Chord " is a song of which 
perhaps half a dozen copies are sold ; and in such 
a case as that no judge would hesitate for a 
moment to attribute fraud to the seller if 
\vithout any direct statement, *' This is Sullivan's 
* Lost Chord,' " he puts a song of that name into 
a person's hand who says, " IGndly give me ' The 
Lost Chord.' " 

Viscount Knntsford, 

906. I think it would be a clear case of fraud, 
in the case of a very well-known song indeed ? — 
No doubt. 

Lord Thring. 

907. Of course you admit that there are cases 
on the border? — Of course there are. It is a 
matter of fact in any case ; but fortunately for us, 
Mr. Glover has taken a case that does not strain 
the principle at all, and which is free from doubt. 

Viscount Knutsfoi'd, 

908. (To Mr. Qlover). I understand that you 
would wish the title to be protected if there 
is doubt about it < — I should wish it to be 
protected or registered in some way. I may 
refer to Mr. Day because he happens to be 
in the room. Mr. Day, I think, will tell you that 
very often when he publishes a song and buys it 



Lord Thriiig — continued. 

and pays for it, on a popular subject, he has to 
purcnase five or six other versions, imitations 
and all sorts of things, for the simple reason that 
he wishes to protect his original property. Mr. 
Day publishes a song say on the De Kougemont 
business, and it is a popular song, he has 
piu-chased from a very popular music hall singer, 
say Mr. Godfrey, and he publishes thousands and 
thousands of copies to satisfy the demand. My 
experience with the music halls in this country 
during the last 15 years is that if a popular 
singer has a popular song, within a week there 
are twenty versions of it. 

909. Twenty versions under the same title ? — 
Yes, often. 

910. With the same words and music ? — No, 
colourable imitations ; it comes to the same in 
the end. Mr. Day has got no remedy, and I 
think he can say himself that he has on many 
occasions bought up songs, imitations and similar 
songs, merely for tne purpose of protecting his 
ori^nal purchase. That is mjr contention. 
There is no registration, there is absolutely 
nothing. From what I understand, if a man 
goes to Stationers' Hall they will take the fee 
and register a song under the same title a dozen 
times. If we bring a song there called, say, 
" Reckitt's Blue," for the sake of argument, they 
will take a hundred of them, and we have no 
remedy whatever, we even have not got the 
register as a reference. When we decide on the 
title of a song we cannot go up and pay a fee and 
see if that title has been used oefore or not. 

Lord Thring. 

911. I think I see your grievance, but I think 
the illustration you gave is a bad illustration. I 
understand you to say this : supposing that you 
get a popular song, immediately after that 
popular song within a day or two these colourable 
imitations are put forth ? — ^Yes. 

912. (To Mr. Cutler.) And then I am not quite 
certain that your law would apply ? — No, it would 
not. 

913. Who is to decide which is the true Simon 
Pure ? — No, there would be no fraud. But may 
I remind your Lordship of your own observation, 
when this subject was largely discussed. I have 
always thought of it as a good key to the 
difficulty. Somebody suggested when I was 
giving my evidence on the first occasion that 
there should be copyright in the titles ; as Mr. 
Glover suggests and your Lordship then said, 
how would you deal with a title Uke *' Songs for 
Children," something absolutely descriptive ? 
There are hundreds of titles that it would be 
impossible to register because they are titles that 
you could not prevent other people from using. 

Viscount Knatsford. 

914. Why could you not prevent other people 
using " Songs for Children " ; why should noi 
another man call it " Chants for Babies " ? — 
There is something specific in that; but sup- 
posing it was merely "Eongs." 

Lord Thring. 

915. Supposing I publish a " History of 
England," 1 cannot protect that title of course? 
— No. (Mr. Glover!) If I may make a remark, 

I take 






64 



MINUTES OF EVIDENCE TAKEN BEFORE THE SELECT COMMITTEE 



15 May 1899.] 



Mr. Glover and Mr. Cutler, q.c. 



[CorJinued 



Lord Thrill (J — continued. 

I take it that anybody can patent a trade mark. 
(Mr. Cutler.) No, there are great limitations ; it 
must not be descriptive. I am indebted to you 
for that observation, because it brings out with 
more force the fact that the courts have felt that 
diiBculty so strongly that the phrase has been 
introduced into the Patent Acts that the trade 
mark must not be descriptive. (Mr. Glover.) But 
in trade marks there is some registration and 
some protection ; with us there is none. 

Chuirvutn. 

916. What you propose, I understand, is that 
you would assimilate the law with regard to 
music, at all events to the law of registration 
with regard to trade marks, and you would 
impose upon the registering body this restriction, 
that they should not be allowed to register two 
things under precisely the same name ? — Yes. 

Lord Tiering. 

917. That would not help you a bit, because 
the register of trade marks would not register 
names such as you wish to register ? — I do not 
mean mere names. I mean registering a title 
Hs part and parcel of the property in songs. The 
matter as applied to plays comes up every day. 
Every week there are half-a-dozen plays written, 
and the titles have to be changed through some- 
body else claiming the title ; but there is abso- 
lutely no protection, or even any reference where 
anybody can go and tind it out. I myself have 
just written an opera called " The Heathen 
Chinee," and I am told it is not a new title, but 
I have absolutely no way of finding it out. 

918. "The Heathen Chinee" is, of course, a 
very well know*n song ? — This is an opera. But 
I am in this position, that the manager comes 
to mo and says, " If I produce your piece I have 
got to spend nundreds and thousands of pounds, 
if it is a success, in very large printing ; I have 
to have blocks cut and articles done in which 
the title * Heathen Chinee' crops up every 
minute in everv advertisement " ; because it is a 
clause in my contract that he must print a title 
of my piece in every advertisement. " But," he 
says, " supposing that somebody comes up and 
claims the title ? " The thing only occurred the 
other day at the Savoy Theatre. Mr. D'Oyly 
Carte produced a piece called " The Lucky 
Star," and after he had spent 5,000Z. getting 
it ready, a lady writes from the coimtry and 
says, " 1 have a drama called * The Lucky Star ' 
that I have played five years in the country, 
and you cannot use my title." (Mr. Cittler.) 
That is against yourself (Mr. Glover.) My con- 
tention would be this, that if there had been 
some means of registration Mr. D'Oyly Carte 
could have referred to it and have found that 
that title was already registered. (Mr. Cutler.) 
But their Lordships have decided not to give 
compulsory registration. 

Chavnnan. 

919. (To Mr. Glover.) Supposing for the 
moment that there was such a thing tis com- 
pulsory registration, would you consider it a 
hardship that ever)' person who wanted to register 
a song should be obliged to search out some out 



Clui irman — continued. 

of the way name for it? — I do not consider it a 
hardship at all, if one wanted to protect the 
property in it. 

Lord Thring. 

920. Take the very case that has been mentional 
"Soldiers of the Queen"; surely half-a-dozeii 
people might hit upon that title. The registrar 
would say to you (if they followed the rule as to 
the reristering of trade marks)," We cannot re^ster 
* Soldiers of the Queen ' as a title because it is a 
set of words that anybody has a right to call a 
song by"? — But there is a growing injustice done 
to the original **' Soldiers of the Queen " for all 
that. 

Cluiirvian. 

921. You sav that it would have been no in- 
justice to the original author of " Soldiers of the 
Queen " had he been obliged to sell it under a 
different title, which would have been more 
quaint and less open to appropriation ? — That 1 
CIO not know ; I do not wish to go into that. 

922. I thought that was what you said .^— I 
wish some protection to the original author of 
the title, because the title is part and parcel of 
the man's property, and he ought at least to have 
some protection for his property. 

923. But if he has protection for an ordinarv 
title like '* Songs for (Jhildren," it would be verv 
difficult to say that nobody else may appropriate 
a title of that kind. If you go in for one person 
not appropriating another person's title you 
must go in for titles that bear some analog}' to 
titles under the Trade Marks Acts ; that is to 
say, titles which are not open to being interpreted 
to*^ mean almost anythmg — I mean titles that 
might apply to a great number of different 
things ? — There is that to be said for it. 

Lord Thring. 

924. But you have condemned your owti 
argiunent by the instance of " The Lucky Star." 
Take that very case. Whv should you deprive 
the lady of the title of " The Lucky Star " ?— 
Mr. Carte did not ; he paid her a large sum of 
money for it — he gave her IfiOOl. for it, I think; 
but he was placed in that unfortunate position 
of having spent 5,000Z. or G,OOOZ. on what he 
thought was an original title, and suddenly this 
thing cropped up. 

925. But how could you prevent it from 
cropping up ? — If she had registered it. 

Viscount Knutsford. 

926. Then Mr. D'Oyly Carte would have 
sent a man to look through the register and 
would have found that " The Lucky Star " had 
been registered, and he would have called his 
piece something else? — He would have saved 
the sum of money that he had to pay to the 
lady. 

927. You would have to have registration to 
secure a title of that kind ? — It is easy to change 
the name, I grant you; but in this particular 
case the particular form of the words "Lucky 
Star," " The Lucky Star," or " A Lucky Star!" 
were all debated, and there was particular reason 
for wishing to stick to what they thought, up to 
that moment of the lady's claim, was an original 
title. 

928. But 
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928. But I say if your view is adopted any 
person who wanted to have a title would register 
It ?— Yes. 

929. Then any person writing a new play 
would look through the register and see if that 
title had been adopted before. Is that what you 
want ? — Yes. The thine: comes up in another 
way. Whenever there are big London successes 
produced in plays and operas, there are all sorts 
of pirated versions or other plays written with 
the same title to pass them off, and there is no 
remedy. (Mr. Cutler.) But it all comes to this ; 
it is all in a nutshell : if there is fraud you have 
a perfect remedv; if there is no fraud cadit 
quoistio, (Mr. Glover.) I am only putting their 
grievance. It is a grievance that we feel very 
much. (Mr. Cutler^) I have seen a great many 
of these cases, and I never knew of a case where 
there was fraud in passing off where the courts 
did not j^ant a remedy. The case of " Splendid 
Misery " was not a fraud at all ; that was a 
question of law, and there might be two opinions 
upon it; but I have never seen any of these 
cases of fraud, either musical cases or newspaper 
cases, or any other, where a remedy was not 
obtained. 

Viscount Knutsford. 

930. (To Mr. Olover.) Why should Mr. Day, in 
the case you mention, buy up all the copies 
instead of prosecuting for fraud? — He finds it 
cheaper, I tnink. 

CJwArman. 

931. I understood that it was not fraud, or 
only to some extent ; that they all brought out 
their works about the same time 

Viscount Knutsford. 

932. The case, as I understand, is that a 
popular song at a music hall, and with a popular 
name, was published ; the song became popular, 
and then immediately other songs under the 
same name were sold all about the streets ? — 
Yes. 

933. I understood you to say that Mr. Day 
thought it better to buy those up than to pro- 
secute for fraud ; but he could have prosecuted 
for fraud, according to what Mr. Cutler said ? — 
No, it was not a publication. The original song 
was performed, and made a success ; then come 
half-a-dozen minor people who have similar 
songs written; these songs have all got an 
ephemeral success, and Mr. Day publishes these 
other Versions, because if he does not do so he 
has got no protection, personally, imless they ab- 
solutely publish his song ; ana these singers go 
to a publisher across the road and sell the other 
versions. Therefore, if there is anything to be 
got Mr. Day comers the whole thing, because it 
is the only protection he has got. 

Gliaimtan. 

934. Some of these other songs may be 
genuinely popular ; they may be more popular 
than the original? — I daresay. (Mr. Cutler.) 
Then there is no fraud. (Mr. Glover.) There 
may be no fraud. 

(0.23.) 



Viscount Knatsfo7*d. 

935. Then where is the wrong? — It was an 
infringement of Mr. Day's publication — the 
original publication. 

Lord Thring. 

936. But to take the " Lucky Star," there is no 
fraud there ? — I did not suggest that there was ; 
I suggest the inconvenience. 

937. Why did Mr. D'Oyly Carte pay the 
1,000Z. to the lady in the country ? — Because he 
is an honourable manager, and he found that he 
had unconsciously appropriated her title. 

938. Because he was an honourable man, and 
a very creditable thing it was to him. But he 
was not obliged to pay it ? — I do not say he was ; 
but if Mr. D'Oyly Carte could have had some 
means of satisfying himself he might have been 
saved that expense. 

939. I agree it was a most honourable thing ; 
but we do not sit here to enforce debts of 
honour. In that case he was not obliged to pay 
it, because ex hypothesl there was no fraud on 
either side ? — I work back to my own idea, that 
protection to title would necessarily^ be accom- 
panied by some kind of registration and refer- 
ence. Mr. D'Oyly Carte, of course, had his 
" Lucky Star *' and her " Lucky Star " was lying 
dormant in the country for two or three years, 
and therefore it was not before him at the time. 

940. In fact, the suggestion that you make is 
that we ought to compulsorily register the title ? 
— Yes. 

Viscount Knutsford. 

941. You want copyright in title when the 
work is complete ? — Yes. 

942. And to do that you must have some 
system of reristration ? — "i^es. 

943. So tnat the person who is afterwards 
publishing will see that the title he would hke 
to take has not been used before ? — Yes. 

Lord Welby. 

944. And you extend that to any title how- 
ever commonplace, say " Songs for Children," a 
simple description of that kind ? — You ask one 
to make a very wide suggestion. I suppose that 
is the natural sequitury but I do not know. 
(Mr. Cutler.) The only possible way I can see of 
getting out of the ditticulty would be to adopt 
the analogy of the Trade Marks Act, and exclude 
descriptive titles from the benefit of copyright. 

Lord Thring. 

945. But then the fact is that that will not 
cover the song question at all, because they 
naturally use common titles purposely ? — It will 
only be a partial remedy, no douot. 

946. Take the case of " The Soldier's Dream " ; 
you could not register that? — Not specifically. 
(Mr. Glover.) But they might rerister " Glover's 
Soldier's Dream" or anybody else's "Soldier's 
Dream"; that would be one way out of it. 
(Mr. Cutler.) How would you deal with the case 
of the Fugue by Bach in G minor. Every 
organist or person concerned with classical musia 
knows what the Fugue in G minor means, and 
hundreds of people go into a shop and say 
" Please give me tne G minor Fugue. It is the 

I merest 
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Lord Thring — continued. 

merest description in the world. There have 
been other Gr minor Fugues written, and there 
will be. 

Viscount Knutsford. 

947. But if you add your own name to it, as I 
say, Thring's History of England. I can under- 
stand that " History of England " is too vague, 
but you might say " Thring's History of England," 
and so you would have " Sach's Fugue " ? — That 
is the answer, no doubt. But may I ask who 
would be the person to say that tne thing was 
not to be registered, that it was too vague. 
Would you give the author power ? 

948. No, when the case is brought before the 
court for injunction to restrain tne use of the 
title, the court would look at the title and say, 
" This is really so vague, it is impossible to pro- 
-ceed against it" ? — What sort of a state would 



Viscount Knutsford — continued. 

the register get into if you are to register 
" Historv of England," " History of France " / 

949. But if people gradually get to know the 
law there will be no diflSculty. When Lord 
Thring's history came out he, knowing the law, 
would register it as "Thring's History of 
England." The next person would have " Smith's 
History of England," and there would be no 
disputing ? — Is the R^strar at Stationers' Hall 
to say, "I will not register this " ? 

950. No, he must take any title. If you 
register such a general title as "History of 
England," he will take it down, but if another 
person comes with a history of England and 
comes to the court, the court will say, "We 
cannot do it " ? — The check would be, I suppose, 
that people would be paying their five shillinss 
for nothing, and they would not do that. (m. 
Glover.) I think as Mr. Day is here he would be 
able to give some valuable evidence on this point. 



JtfR. DAVID GEORGE DAY is re-called ; and further Examined, as follows : 



Chairman, 

951. (To Mr. Day.) The Committee will be 
^lad to hear your views on this question of 
titles ? — On this very interesting topic I would 
like to say that it would be a very distinct trade 
convenience if there were compulsory regis- 
tration, quite apart from the question of copy- 
right in title, which I think is best left where 
it is. 

Viscount Knutsford. 

952. You think it would be better not to 
protect titles further than they are protected 
now ? — Exactly ; but as a matter of convenience 
it would be a hne thing for the trade to be able 
to refrain from accidentally taking one another's 
titles. 

CIiairTuan. 

953. You have heard the law stated with 
regard to trade marks. Would you think that 
that should be taken as an analogy so that you 
should not be able to register a title that was too 
general like " History of England " ? — I would 
allow anyone to register as often as they liked. 

Viscount Knutsford. 

954. But I understand that you do not want 
it to be compulsory registration, but that for the 
convenience of the trade and other people, you 
may register your name if you like ?— But unless 
it was compulsory it would not be complete. 

955. I understood that you did not want 
compulsory registration ? — I want something to 
avoid clashing with one another, such as they 
have in America. 

956. Then you do . want compulsory regis- 
tration ? — Yes. 

Lord Thring, 

957. Do you know what compulsory registra- 
tion would involve ? — No, I know they do it in 
America. 

958. Some of you musical gentlemen have 
20,000 copyrights ?— Yes. 



Lord Thring — continued. 

959. What do you think would be the expense 
of registration ? — It is too high, of course ; you 
want a smaller fee. 

960. But if you have compulsory registration, 
when you bring your document to be registered 
you must prove by afiidavit to the satisfaction of 
the registrar that it is yours. To do that it 
must cost you at least a pound or so. Then 
again supposing you assign it, you must prove 
the assignment and you must pay again ; would 
that be worth while for a sheet of music ? — But 
they do not have to pay a pound or more in 
America ; they do it for a dollar there ; and the 
oflSce issues a weekly list of everything that is 
registered. 

961. And what evidence do they take ? — I do 
not know ; I only know they do it for a dollar. 

962. And what sort of titles are they ? — ^Every- 
thing, pretty well. 

Cliairman. 

963. Can a great many people register under 
the same title ? — Yes, as many as Uke. 

964. Would it be much use ? — It would be of 

freat use, because we should all see what is 
eing registered ; we should know what to avoid. 

Lord Thring, 

965. How do you know that the right man is 
registering it ; supposing that I go and register 
your work ? — It would be fraud, and I coula soon 
have you exposed. 

966. Who is to prevent the fraud unless there 
is some examination of the register ? — I do not 
know whether they have any examination in 
America, but I know they register everything 
there most religiously. 

Viscount Knutsford. 

967. But you would know that it was a fraud 
directly you got a copy of the register of the 
week before ? — Yes. 

968, However 
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ChairTnan. 

968. However, you say that in America it is 
not considered a fraud for anybody to register 
any number of titles that have been previously 
registered ? — ^No. 

Lord Thrin^. 

969. Take the case of " Soldiers of the Queen " ; 
I understand that within a fortnight or less time 
there were 20 or 30 different versions of " Soldiers 
of the Queen." What is the registrar to do; 
every one of those men might go and claim to 
be registered ? — Priority would come in, of course. 

970. How priority ? — The first published copy 
must stand in advance of the others. 

971. The first man who went to register? 
— ^With a published copy ; he must have a pub- 
lished copy. 

972. Supposing they were simultaneous, two 
men coming at the same time, which is the very 
case that was put to us ? — It would not affect 
the law in any way. 

973. Not affect the law ?— No. I say let the 
law stand ajs it is, and let the judge try every 
case on its merits at his discretion. 

974. Then you would not make the registra- 
tion conclusive ? — I meant with regard to the 
merits of the case ; I meant as a convenience it 
would be very useful ; it is very useful to brother 
publishers in America. 

Viscount Kmitsfm^d. 

975. Is it compulsory registration in America? 
— Yes. 

Lord Thring, 

976. What happens in America if they do not 
register ? — There is no copyright given. 

977. They forfeit their copyright ? — Yes. 

Viscount Kmitsford. 

978. It does not seem to be the feeling in this 
country, at all events, that there should be so 
heavy a penalty as the loss of copyright ? — No. 

Lord Thring. 

979. Supposing that a man came before me 
with a copy of " Soldiers of the Queen," the 
man knows I am going to register and he 
publishes first and puts down his name. He 
gets it although I am entitled to it ? — If you 
were entitled to it you could move to have it 
expunged. Is his anything like yours, or are 
they totally distinct ? If they are totally distinct 
the title would not come to anything. 

980. Who is to decide that ? — Supposing it is 
only the title in dispute, for any ordinary title 
no judge would grant an injunction. 

981. If you leave it to the judge I understand 
it ; but then that is not compulsory registration, 
as Lord Knutsford obsei^ved. Compulsory regis- 
tration means that the registration is to oe con- 
clusive ? — The fact of priority of registration 
would not give copyright. 

982. You do not intend that ?— No. 

983. Then you only intend it to be primd 
fucie evidence? — Certainly, and a convenience 
for the trade. (Mr. Cutler.) Your Lordship 
asked me to draw some clauses, and I have done 
so ; I have drawn them in the alternative, as your 
Lordship wished. As Mr. Daldy is anxious to 
look through them perhaps I may be allowed to 

(0.23.^ 



Lord Thring — continued. 

hand them in on the next occasion. I also 
promised to give the reference to the case of 
ritt-Hatzfeld v. George, by which the importation 
of copies of foreign work, that is copyright here, 
is foroidden; it is 1896, 2 Chancery 870. I have 
verified the report and find that 1 have stated it 
quite accurately. Then as to the requirement 
as to residence here. Lord Thring took Exception 
rather to what I said ; your Lordship will find 
the reference in *^Copinger" (1893), p. 122. 

[Mr. Day is directed to withdraw. 
After a short adjournment. 

ChairTYian. 

984. (To Mr. Glover.) Your second point, I 
understand, is with regard to the Berne Conven- 
tion. What have you to say about that ? — I do 
not profess to put the matter in a le^al way. 
The question of the Berne Convention as it affects 
us is rather peculiar, and what we want to know 
is whether there cannot be some provision made 
by which the same conditions under which 
English compositions are placed in this country 
could not be applied to the Berne Convention. 
There is a popular idea that such is the case, but 
I have only to put my own experience before you 
to show that that is not so. I am the musical 
director of the theatre at Drury Lane, where 
they perform every year a pantomime ; it is a 
postiche kind of entertainment, where I take the 
music from all sources. English music I either 
purchase from the authors or the composers of 
the music, or get permission for the music that 
I wish to introduce. When it comes to 
French music we pay an annual fee to the agent 
of the French society, according to the Bierne 
Convention, and for that fee that agent rives 
us a supposed indemnity against any legal 
proceedings for infringement of copyright against 
any numbers out of the repertoire that we may 
use. Last year we paid a nominal fee of five 
guineas, and we are entitled for that fee of five 
guineas to use any number in the repertoire. 

986. Having French copyright? — If it is in 
this society's repertoire, which is not entirely 
French music, but it is one-third or one-half of 
it. I use a certain number from the repertoire 
by this permission having this right, and I am 
immediately served with a notice from Messrs. 
Chappell and Company, the well-known musical 
pubfishers, who inform me that they own the 
performing right of this particular number which 
1 have performed in this country, and that I 
cannot do it. When I say "I' I mean my 
management, because they have gone against 
the management. The agent of the French 
society goes to ChappelFs, and he says : " You 
have no right to this at all ; I have given them 
the right " ; Chappell's say : " You have not given 
them the right, because you cannot do so " ; and 
ChappeU's issue this notice, and send me a copy 
of it {handing in the same). 

Viscount Knvisford. 

986. To what effect? — "Important notice to 
Theatre Managers and the Profession. Messrs. 
Chappell and Company, Limited, beg to give 

I 2 notice 
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Viscount Knufsfard — continued. 

notice that all rights in the musical comedy 
* The Topsy Turvey Hotel ' are strictly 
reserved, and that the public performance 
at pantomimes, &c., of any of the musical 
numbers is strictly forbidden." Then comes the 
number in point. " This notice also applies to 
the introduced number, * Toujours Les Blondes.' 
Messrs: Chappell further give notice that any 
<3opying of the band parts of any number of this 
piece, * Les Blondes,' is an infringement of copy- 
right, and will be dealt with as such." I imme- 
diately wrote to Chappell's, and informed them 
that 1 was using this number by virtue of the 
paid-for permission of the agent of the French 
society. After a great deal of correspondence, 
<3arried on in a friendly way ^vith Messrs. Chappell, 
they served the manager of my theatre with a 
writ for infringement of copyright, and that 
action is now pending. 

987. Without going fully into the correspon- 
dence in great detail, what is the line that they 
took — that they had the copyright from some 
French author ? — Yes ; from M. Delormel, the 
composer. 

988. What was the answer you made to that ? 
— That we got it from the repertoire. 

989. And the composer is a member of the 
repertoire ? — The composer is a member of the 
repertoire. 

990. And does the repertoire say that he has 
no right to make an assignment of copyright ? — 
That is their contention. 

991. And the French company say so ? — Yes, 
and then they immediately issue this circular. 

992. Then according to the French repertoire 
{I call them so for short) he had no business to 
assign the copyright to Messrs. Chappell ? — No, 
they say he had no business. 

993. And if he had no business, Messrs. Chap- 
pell have no copyright ? — I do not know ; 
Messrs. Chappell bought something. 

994. If the composer has no power to assign 
copyright, the person to whom he has assigned 
it will not have the copyright. He can assign 
nothing, therefore Messrs. Chappell have nothing. 
When Messrs. Chappell come against you they 
will fail in showing their copynght. I do not 
know what the French law about it is, but if the 
contention of the French repertoire is right to 
whom you have paid this royalty, this gentle- 
man had no power to assign any copyright to 
Messrs. Chappell, I understand ? — That is their 
contention. 

995. That is the contention of the repertoire 
to whom you paid the royalty ? — Yes ; but this 
Frenchman (who happens, unfortunately, to 
have died within the last four weeks), asserted 
that that regulation only applied to compositions 
in France, and that he had a perfect right to 
sell outside. 

996. That is not for us to decide; that is a 
matter of French law ? — No, it is not. Our 
contention is, and what we want to get is, that 
there should be some kind of list of the French 
compositions delivered to us, so that we should 
have some intimation of what his copyright 
includes. 

997. But to follow out your first point that 
you put to us, what fault do you fina with the 
!B6me Convention. How does the Berne Con- 



Viscount Knutsford — continued. 

vention affect this case. This seems to me, with 

freat deference, to be a question between the 
rench composer and the French repertoire, of 
which he is a member, whether he had the right 
to assign or not ? — That personal question is. 

998. Where does the Berne Convention conoie 
in ? — In this way. They can import into this 
country any amount of copies of French com- 

Sositions which they can sell in this country, and 
o sell in this country, or distribute, without the 
reservation in the 1886 Amendment Act on the 
title page as to performance. That is how it can 
come in. 

Chainnan, 

999. Then you suggest that if a French 
musical copyright publication is sold in England, 
there ought to be the same reservation with re- 

fard to rights of performance that there is in 
Inglish copyright ? — Yes. 

1000. How does the Convention of Berne affect 
that? — There is a reservation now necessary, 
negative or affirmative, on the title page of every 
piece of music, but the agent of this society is 
importing into this country tons of French music 
most of which has no reservation at alL 

1001. Then you say that under the Convention 
of Berne, although there is no reservation, still a 
Frenchman has rights against any infiingeinent 
of copjrright here ? — That is what he is claiming. 
Under the English Act he loses his rights. 

1002. But he says under the Convention of 
Berne, that notwithstanding the English Act he 
has the riffht to his copyright, although he has 
not complied with the English conditions ? — 
Yes. 

1003. And you say it ought to be made clear, 
if the man is to get copyright in England under 
the Convention of Berne, that he must comply 
with the conditions of copyright in England ? — 
Yes. Messrs. Chappell have reco^ised that too ; 
because they have issued an action against this 
man to prevent his importing from France music 
into this country. 

Viscount Knutsford.] The general principle of 
the Berne Convention is, that if a man complies 
with all that is required by his local law, he 
comes over here and is in the same position as a 
British author. It is not necessary that he 
should comply with our regulations as to British 
authors. 

CJiairTnan.] Article II. is clear as to this: 
" Authors of any countries of the vmion, or their 
lawful representatives, shall .enjoy in the other 
countries for their works, either not published 
or published for the first time in one of those 
countries, the rights which the respective laws 
do now or shall hereafter grant to natives. The 
enjoyment of these rights is subject to the 
accomplishment of the conditions and formalities 
prescribed by law in the coimtry of origin of the 
work, and cannot exceed in the other countries 
the term of protection granted in the said 
country of oririn." Therefore, I suppose, you 
say that the last words "term of protection 
granted in the said coimtry of origin," cut out 
the other conditions ; that they can get the term 
but are not subject to the conditions. 

1004 It 
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Viscount Knutsford. 

1004. It is so ; all the foreigner has to do is to 
comply with conditions imposed in the country 
of origin of which he is a native. (To Mr. Cutler.) 
That is so, is it not ? — ^Yes. 

1005. But he cannot have a longer term of 
protection ? — There is no doubt about that ; but 
one of the conditions is that music will not be 
protected unless there is a reservation upon it. 

Chxiimfian. 

1006. Where is that ?— It is Article IX. of 
the Berne Convention. " The stipulations of 
Article II. apply equally to the public perform- 
ance of unpublisned musical works or of published 
works, in which the author has expressly 
declared, on the title page or commencement of 
the work, that he forbids tne public performance." 
It is exactly the reverse of what Mr. Glover 
savs. Under the Berne Convention he has that 
restriction that he has not under the English 
law. 

1007. But I thought it was in the English 
law? — ^Then it is in both. (Mr. Glover.) Our 
difficulty is that we have no means of 
finding out, imtil we get a writ for infringement, 
what IS in the repertoire of the French society. 

Viscount Knutsford. 

1008. But if you are paying the repertoire, as 
I understand you are doing, surely they will tell 
you all the works that you have a right over ? — 
5^0, they will not. 

1009. Then why do you make the bargain with 
them ? — They refuse to give any repertoire 
or any list of publications whatever. All 
they state that they will do is that if you 
want to know anything as regards a certain 
composition they will find out for you; but 
they have refused to give a proper list. The 
position is this : That you may pertorm a work in 
this country, and, according to the present law 
of action in Chancery, any music publisher can 
go to the French composer and purchase it, and 
then can come back and say " I have taken that 
out of the repertoire ; that is my private property," 
and issue a writ against you. 

GJiairTnan. 

1010. What has that to do with the Conven- 
tion at Berne. The Convention of Berne, so 
far as it says anything, says that you shall be 
protected unless the author has expressly printed 
something on the title of the work. You are 
going beyond the Convention of Berne into the 
<juestion of agreements between French pub- 
lishers and English pubUshers ? 

Viscount Knvisford. 

1011. It seems to me that it is a matter of 
arrangement between you and the French 
repertoire. You say that they will not give you 
the names of all the songs protected by them, 
but will indemnify you against any loss, and 

upon that you pay them five guineas a year ? 

It may be that tliat is so. 

1012. The agreement may be a wise one or an 
unwise one to you, but it is your own agree- 
ment ? — ^That is so. 



ChxLirraan. 

1013. You cannot surely complain of the Con- 
vention of Berne, which says expressly: "The 
stipulations of Article II. apply equally to the 
public performance of unpublished musical 
works, or of published works in which the author 
has expressly declared on the title page or com- 
mencement of the work that he forbids the pub- 
lic performance." How would you propose to 
alter the Convention of Berne to meet your 
wishes ? — I am not wishing to alter the Conven- 
tion of Berne. I do not profess any knowledge 
of the Convention of Berne as these things apply 
to us. All we want is, and have agitated for and 
tried to get and cannot get, is some definite 
knowledge as to what are the repertoires of these 
societies. 

Viscount Knutsford. 

1014. But no Act of ParUament in England 
could enforce upon a foreign society the furnish- 
ing of a list of the copies or the r^'pertoire ? — As 
Mr. Day said, they publish a list of compositions 
in America, and you can get it. 

1015. But we could not insist upon the 
Americans publishing their list in a particular 
form or any list at all ? — No, I grant that. 

1016. And we cannot enforce it upon the 
repertoire ? — Our position is this : As musical 
directors we are week in and week out compiling 
long programmes of music — valses, polkas, 
marches, selections. All this music is sent to us. 
very often from abroad, and by musical pub- 
lishers in this country who own the publication 
rights. We have no means of finding out under 
any circumstances which of these pubHcations 
are copyright. We make up the programme 
and the first we hear of it is an intimation from 
the French society who, if we are not subscribers 
want an indemnity. 

Chairman. 

1017. Is not that a domestic matter between 
you and the French repertoire. Can you not 
represent it to them and do you not think they 
would be wiUing to meet your wishes ? — I have 
represented it to them, but they say it is im- 
possible ; they have a million compositions and 
It is impossible to do it, because they seem to 
think if they did so they would not make so 
much money. That is their contention. At 
the present moment Lord De la Warr is running 
an orchestra at Bexhill-on-Sea. His agent tola 
me that he has been fighting the repertoire for 
three years and has got tired of it; not knowing 
what was going on, and he has at last consented 
to pay a sum of money, I cannot say authorita- 
tively, but I think it is 2001. as compensation, 
sooner than have any legal action. Lord De la 
Warr's contention, I believe, is, had I known of 
these foreign compositions I should not have 
played them. He nas no means of finding out ; 
the first he hears of it is legal proceedings. 

1018. Then you want to get something in 
the nature of a guarantee from the repertoire 
that if you give them a certain fee they will give 
you a hst of musical pubUcations that they will 
guarantee are not copvright, and will bear vou 
harmless if they are round out to be so after- 
wards ? — They nave definitely refiised a list. 

1019. Have 
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Viscount KnutsfoTcl, 

1019. Have they refused, if you have made 
application as to a particular piece of music, to 
say whether it is in their repertoire ? — No, they 
state they will find out if it is. But it may not be in 
their repertoire ; they will not publish any list or 
give you any information whatever. 

1020. We cannot by any legislation make 
them. What do you want us to do ? No legis- 
lation in England can make the French people 
give you these lists. We may regret your 
position, but I do not quite see what you want 
us to do ; how you bring it before us for practical 
purposes ? — I am only citing a case in point ; 
after paying a subscription and getting an 
indemnity and acting on it, the first we know 
about it is a Chancery action for infringement of 
copyright. 

Cliairinan. 

1021. Can you not go against the persons from 
whom you got the indemnity? — We should 
go against the agent at the end. 

1022. You will recover probably from some- 
body what you will have to spend in the Chancery 
action ? — The general idea is that a great deal of 
friction would be done awa^ with if there was 
some list of French compositions. 

1023. That we understand ; but if the French 
will not give it you we do not see how we can 
make them ? — It comes very hard upon us. (Mr. 
Cutler.) It does operate very oppressively and 
harshly. 

Viscount Knutsford. 

1024. It may be so, but you must be perfectly 
aware that we cannot legislate to prevent it ? — 
No, you cannot. 

Lord Welhy, 

1025. (To Mr. Glover.) What you are really 
asking for is a modification of the Convention of 
Berne ? — If you take it so ; I do not see it in that 
light. 

Chairman. 

1026. You might suggest next time the Con- 
vention comes up for modification, as it does 
occasionally, that it should be obligatory on 
music publishers of the various countries to give 
reasonable facilities for finding out what copy- 
rights are in their possession, or something of 
that kind ? — May I suggest that the matter is 
referred to in a letter in the " Daily Mail " to- 
day ; I think I see a way out of it now. The 
suggestion is that before any proceedings could 
be started in an English court, it must be first 

E roved that the society's agent in this country 
ad notified the performers that they were per- 
forming a piece in the repertoire for which tney 
have not paid. It is another reading of the 
clause in the Copyright Act, already on the 
Statute Book. If the agent of this society writes 
and says " Dear Sir, you are now playing a com- 
position (or have been) which is in the repertoire 
of my society, and such performance is an in- 
fringement. I wish to give you notice you must 
discontinue so doing, if not, I shall take pro- 
ceedings against you, ' that would meet the case. 
But that IS not what happens. What happens 
is that the gentleman immediately writes a letter 
and starts proceedings. A few weeks ago a song 



ChairTnan — continued. 

was introduced at the Lvric Theatre, called La 
Polka des Anglais, and this song was performed 
there for a month. Mr. Day, who has just left 
the room, spoke of publishing rights. The 

?eople at the Lyric Theatre bought the song in 
*ans, and performed it innocently for a month, 
then they suddenly got a big claim for damages ; 
that is the first intimation they had of its being 
an infringement. My contention is that accord- 
ing to the Copyright Act already, it must be 
first brought to the knowledge of the performers 
of the specific composition that an infringement 
is going on. I think that would be the way out 
of it. 

1027. You mean that we might make it a 
condition in England by our English law that 
the foreigner who thinks he is aggrieved in the 
matter of copyright should give a certain 
amount of notice before an action should lie in 
England ? — Yes, that is my suggestion, with all 
due deference. 

Viscount Knutsford. 

1028. But I understand that the clause you 
refer to is the one about the proprietor or lessee 
or tenant of a theatre, where there is a dramatic 
entertainment for which he is not liable unless 
he knew that there was an infringement ? — Yes. 
Of course that is a very wide clause ; I want to 
narrow it a little. If the agent of the French 
society goes to the Lyric Theatre and hears this 
Polka des Anglais performed, it w^ould make him 
write the next morning and say, " you are com- 
mitting an infringement by performing this 
composition, you must immediately stop it"; 
and 1 should make that a condition before legal 
proceedings are started; because nearly ever)' 
musical combination in the country know 
nothing absolutely about it, but they pay 5, 8, 
10 or 20 guineas a year to be free from any 
worry. 

Cliairraanfi. 

1029. Then you would say that that sugges- 
tion of yours would merely interfere with what 
I would call the procedure of the law and 
not the substance of the law: That a man 
should have his rights to the same extent 
he now has under the Convention of Berne, but 
that we should say that before he could put 
those rights in practice he should give a certain 
amount of notice ?-^Yes, if an infringement has 
been committed. 

Viscount Knutsford. 

1030. I am not yet quite sure what you want. 
You came here thinking, I presume, that we 
should be able to legislate, and somehow or other 
provide for the French society giving full notice 
of their repertoire. That you tind cannot be done. 
I am not quite clear what you do want, as that 
cannot be done. Is it that you want the o\\Tier 
of the copyright to give a notice to the person 
who has given the dramatic entertainment, or 
who had a performance of some musical piece, 
directly before he can bring any action { — Yes, 
if an infringement has been committed. 

1031. Supposing he does not give notice but 
allows the performance to go on a certain time 
and then brings his action, is he to lose his right 
of action because he has not given notice ?— rNo. 

1032. Giving 
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Viscount Knutsford — continued. 

1032. Giving notice is only a question aflfecting 
the damages? — ^Yes, he might refrain from 
giving notice in view of cumulative damages. 

CliairTTian. 

1033. You would perhaps give him no right 
to damages as regards mfringements before 
notice? — -Yes. Take Messrs. Chappeirs case; 
Mr. William Boosey (that is, Chappell & Co.) 
used a composition for 100 nights without any 
knowledge that it was governed by the repertoire 
by virtue of his purchase from the French 
composer, and suddenly he finds this action 
spring upon him. I may not put it very clearly, 
but I am only trying to explain our own par- 
ticular grievance. As a matter of fact, the society 
have up to the present time not made any claim 
against Mr. Boosej personally for infringement ; 
their claim is agamst us. 

Viscount Knutsford. 

1034. Their claim is against you for perform- 
ing a certain piece of music ? — Yes. 

Chairman. 

1035. Then you say you are willing, if you 
cannot get the Frenchman to give the informa- 
tion that you desire, to have the law put in 
this way: that anything you do before notice 
that you are infringing copyright should be 
permitted, but that airectly you nave notice, if 
you choose to go on infringing copyright after 
that, you should be subject to an action ? — Yes. 

Viscount Knutsford. 

1036. Then it is open to this case : The owner 
of copyright may be abroad, and know nothing 
of your performances ; you go on performing afl 
this time wrongfully. He comes back to England, 
or he bears abroad that you are doing this and 
gives you a notice, but he is not to recover for 
any performance before that notice, although he 
is not to blame for not giving notice, inasmuch 
AS he knew nothing about it ? — ^Then we are in 
-an equal position ; we know nothing about it. 

1087. But you have been doing an illegal act ? 
— Not knowingly. 

Lord Thrrng. 

1038. I do not see how it is worse with regard 
to foreigners than it is with regard to persons in 
England ; it lies with you to lind out whether 
you infringe copjrright or not. Supposing I am 
the owner of a copyright, and you choose to 
infringe it, that is your iault; it does not lie 
upon me to prevent it ? — That opens up a very 
wide argument, because the copyright in per- 
formance is so varied. Half the publications 
in the coimtry are published with a view of 
getting them performed. 

1039. But you do not answer my question; 
supposing I have the copyright in a particular 
song, and you infringe it, are you not liable, 
whether I have given you notice or not; I 
mean in the case of an Englishman. I am 
an Englishman having the copyright in a par- 
ticular song, and you infringe my performing 
right in it ? — Yes, I grant you I am liable ; but 
I have just put a case where an Englishman 
purchased the copyright of a composition, and 
paid money for it — ^paid 50i. for it. 



Lord Thring — continued. 

1040. But did not get a good title ? — He got a 
good title, I should take it, in English law. 

1041. But not according to French law ? — That 
is a domestic discussion as between the society 
governing the interests of the society and this 
one man. 

1042. What I say is this : if you infringe my 
English copyright are you not hable ? — ^Yes. 

1043. Whether you knew it or not ? — But how 
are you going to prove that you have the 
English copyright ? 

1044. I bring an action against you and prove 
it ? — But I want to avoid all that. 

1045. You can avoid it now; supposing I 
publish a song, and you infringe the copjrright 
in that song, are you not liable ? — If you pubush 
a song the reservation will govern that entirely. 

1046. Are you not liable ? — Yes, if I infringe 
your copyright ; but these compositions are not 
published in this country, not one of them. 

1047. But it is just the same with regard to 
France, you have tne onus (it may be a disagree- 
able one) of taking care that you have a good 
title to the copyright ; how does that differ ? — 
I do not know. I put Lord De la Warr's case. 
He goes on for two years, and suddenly wakes 
up one morning and finds himself infringing 
copyright. 

1048. And why ; because he did not see that 
he had a good title. Does it not all amount to 
this : It is very difficult to find out the title of 
the foreigner ; it is more difficult than to find out 
the title of an Englishman ? — Yes, there is a ^ 
good deal in that. 

1049. Is not that the whole case ? — I do not 
think it is the whole case. 

1050. Why not ? — My contention is that very 
few of these foreign compositions are registered 
in any shape or form by English law. 

1051. That is not my question. Is there any 
difference between the case of an English copy- 
right and a French cop3rright, except that as 
r^ards French copyright it is more difficult to 
discover who is the owner of it ? — I do not 
know ; I do not think there is much difference. 

1052. That is the whole of your grievance, and 
a very great grievance, I admit ; but we cannot 
alter the French law ? — I did not suggest that 
such was the case. I was trying to give some 
small idea of the case as it affects us. 

1053. I know you state, and state very justly, 
that it is very difficult to find out the French law, 
and therefore you are deceived, and you buy 
your copyright without any title ? — I take it for 
granted that when Mr. William Boosey, of 
Chappell & Co., purchased this French composi- 
tion, and paid 501. for the performing right in 
this country, he surely has a good title. 

Viscount Knutsford. 

1054. It just depends. If the man from whom 
he gets the assumed right has not the right to 
give it, he does not. If Messrs. Chappell had 
any doubts it would have been safer for them 
to say, how are you the owner of the copy- 
right ? 

Lord Thring. 

1055. Supposing I go to a man and pay him 
500?. for a farm and he has not a good title, I 
do not get the farm ? — If you will pardon my 

putting 
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Lord Thring — continued. 

putting this case : If Mr. Boosey goes to Paris 
and buys a watch for 50^., when he comes back 
to this country with the watch in his pocket, 
having purchased it for 50^., he cannot be told 
that the society of jewellers in Paris have an 
a^eement by which a jeweller cannot indi- 
vidually sell a watch, but must sell it through 
the society. 

1056. On the contrary, supposing it is the 
law in France that you can only buy a watch 
through a society, he could not return the watch 
in England because he bought it contrary to 
the French law. It is exactly the case. You 
have spent a large sum for a thing which the 
person who sold it to you had not power to sell, 
and you complain of it. I do not wonder at it ; 
it only shows that you did not sufficiently ex- 
amine the title ? — There we are going into the 
domestic arrangement between the composer 
and the society. What we want is to get some 
protection in this country so that we shall not 
he imposed on. I thought the suggestion before 
your Lordships was that it should be brought to 
our notice that we are committing an infringe- 
ment ; because there is a clause similar to that, 
so that it is no new clause. 

Viscount Knutsford. 

1057. It is brought to your knowledge by the 
action against you ? 

Cltairman. 

1058. I do not quite understand now how the 
' case is. You say an action is brought against 

you for infringement of performing right 
although there is no notice on the copies of the 



Chairman — continued. 

music that you are performing that those per- 
forming rights are forbidden ? — No, I did not 
say that. What I complain about is, that 
having subscribed to the society we then get 
this action from a private purchaser. 

1059. But you knew when you got these copies 
of music that if you had not bought from the 
person who was entitled to sell to you these 
performing rights, the performing right was 

Frohibited. Was it printed upon the copies ?— 
cannot say at the moment, but no aoubt it 
must have been so under the Convention of 
Berne. We would be satisfied with anything 
that would guard us against these actions. 

Viscount KnuUf&rd. 

1060. Nothing wiU guard against bad title. 
But you want notice that you may not be liable 
for heavy damages after having performed igno- 
rantly, and that you should not be liable to 
damages before that notice is delivered ? — Yes. 
There also, of course, arises the case of French 
pieces which are not published at all, and in that 
case they try to govern the performing right as 
well. 

1061. Yes, we have the same thing. If I have 
an unpublished piece of music i still have a right 
in it by common law to prevent anyone else 
taking it or performing it ; there is the common 
law right ?— Yes. 

Lord Thring. 

1062. That is reserved by the Convention of 
Berne ? — Yes. 

[The Witnesses are directed to withdraw. 
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Ghaimnan. 

1063. You are a Barrister-at-Law, I believe, 
and have been associated with Mr. Muskerry- 
Tilson, who I understand was a member of the 
late Dramatic Authors Society ? — Yes, and he is 
also the Solicitor for Messrs. French, Limited, 
who are the owners themselves of about 600 
copyright dramatic pieces of which they are the 
owners of the performing rights ; and also they 
are the agents tor collecting fees in reference to 
about 1,300 pieces, collecting an annual income 
from fees of about 5,000i. a year. 

1064. And you are instructed to give evidence 
to the Committee on behalf of those interests ? 
— If your Lordships please. The points I have 
been asked to draw the attention of the Com- 
mittee to, relate to the methods of procedure for 
recovering damages, and for the prevention of 
infringement of copyright in reference to per- 
forming right. I want to call the attention of 
the Committee to the great difference that the 
Bill proposes to make in the mode of enforcing 
those rights, and the very great difficulty there 
will be in enforcing the rights under the pro- 
posed Bill, and how much better the existing 
rights are. 

1065. Which clause do you refer to ? — There 
are several clauses I propose to call the Com- 
mittee's attention to. 



Cfiairman — continued. 

1066. Will you begin with the first in order I 
— I was proposing first to call the Committee's 
attention to what the present rights are that we 
want to emphasise. 

1067. Then will you please do so ? — Our pre- 
sent rights are derived cniefly under 3 Will. IV. 
chapter 15, which is " An Act to amend the Laws 
relating to Dramatic Literary Property." Under 
that Statute the first great protection" wliich the 
owners of dramatic copyright get is, that no 
performance can take place witnout their con- 
sent in writing being first obtained. That is in 
Section 2 : if a performance does take place their 
present remedy is a sum of 40s. for each repre- 
sentation, or the full amount of the benefit or 
advantage arising from such representation, or the 
injury or loss sustained by the plaintiff therefrom, 
whichever be the greater damages. Under that 
Act they also got double costs. That was altered 
to a fiill indemnity for costs, charges, and ex- 
penses, by the Act 5 and 6 Victoria, chapter 97. 
The advantage of that is, that if there is an in- 
fringement, and an action is brought, and 
although only one penalty of 40s. is sought for, 
you are entitled to your full indemnity, and are 
not deprived of costs because 40s. is the 
amount you recover. That was decided in the 
Court of Appeal in the case of Reeve v. Gibson, 

which 
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Chairman — continued. 

which is reported in 1891 Law Reports, 1 Queen's 
Bench Division, page 652. Then the next ad- 
vantage that they get is that no registration is 
required, because by 5 & 6 Victoria, Chapter 45, 
Section 24, the owners of dramatic right are 
expressly exempted from the registration clauses; 
and then of course under the present law they 
are entitled to bring their action in the High 
Court ; and I shall point out to your Lordships 
in a minute that that is a very great advantage 
in the qiiestion of procedure. In the Copyright 
Bill which is before the Committee, Clause 5, 
Sub-section (7) is a very awkward provision to 
work, because it contemplates what may very 
often arise, the separation of the performing right 
from the copyright for reproduction, and it puts 
the owner oi the performing right in this position : 
that his right is subject to the owner of the right 
of publication putting upon the bgok or the 
publication a notice that tne right is reserved, so 
that it would prevent him, I suppose, re- 
covering at aU, unless there is that notice 
on the book. Now he cannot control the 
book; the book is published after he has 
bought the performing right, and his mainten- 
ance of his rights is ^together dependent upon 
the owner of the right of reproduction putting 
this notice upon the face of the book. That 
does not apply to a very large number of cases 
where the mfringement arises. A play is very 
different from musical compositions or books, 
because in a great many cases, and some of the 
best plays, they never have been published ; they 
only exist in manuscript, in which case the in- 
fringement is generally either by persons who 
have attended a theatre and taken down parts 
from memory and then written them out, or 
persons who have attended and taken them 
down surreptitiously in shorthand, or actors who 
having played have reproduced afterwards a 
pirated version, or else by persons obtaining the 
prompt copy illegally. In none of those cases 
could a notice be given, and those are the 
greater number of cases. 

Viscount Knutsford. 

1068. But these are cases where there has not 
been public performance? — There is no dramatic 
copyright unless there is a pubUc performance ; 
that is the first condition. 

1069. I am afraid I do not follow you ? — This 
clause is inapplicable about the notice. 

1070. Which clause ? — Clause 5, Sub -sec- 
tion (7). It does not apply to the bulk of the 
cases where there is infrmgement. If the clause 
is to stand, I suggest that in line 22, after the 
words "the owner of such rights," the words 
should be inserted "if published and printed 
shaU, in all copies published and sold, cause the 
notice to be published in such copv," otherwise 
with that clause you cannot tell wtat it is that 
is to be published. I think some words have 
been left out there. 

1071. But under Sub -section, (6) where a 
dramatic or musical work is published as a book, 
and it is intended that the performing right is 
to be reserved, you have to give notice of the 
intention in a conspicuous part of every copy. 
Then by Sub-section (7), if the performing right 
and copvright are vested in the same person, the 

(0.23.) 



Viscount Knutaford — continued. 

owner is to publish the notice. Now comes the 
case where they are not in the same person. I 
do not see whjr you want the words there ? — 
Because if the rights are in different persons the 
owner of the performing right shall apply fo tlie 
owner of the copjrright to publish it. 

1072. Sub-section (6) is where the rights are 
vested in the same person ? — Yes. 

1073. There, there can be no difficulty; the 
owner of the rights shall cause the notice to be 
published ? — Yes. 

1074. "And if he do not pubhsh the same, 
his performing right shall be extinguished " ; 
then " if such rignts are vested in different 
persons, the owner of the performing right shall 
apply to the owner of the copyright to publish 
such notice in every copy of such book puolished 
by him after the receipt of such application," 
and if the owner fails tnen he has to pay the 
penalty to the owner of the performing right, 
bo I rightljr understand your objection is tnat 
the performing right ought not to be lost in that 
case ? — Yes, it ought not to be lost. 

1075. I think that is an oversight ? — ^Yes, but 
one would infer that the meaning is that unless 
that is done then the performing right is lost ; 
because if your Lordship remembers, with refer- 
ence to the question raised by a noble Lord 
just now, with regard to musical compositions 
in this country, m order to stop a series of 
actions which were being brought by a 
gentleman who acted as a common informer, the 
Statute 45 & 46 Victoria, Chapjber 40 was passed, 
which in reference to musical compositions 
required the notice to be put updn all 
musical compositions that the rights of repre- 
sentation were reserved; and if those are not 
put, there is no liability incurred by the person 
who performs the composition. 

Lord Thring, 

1076. You need not labour this point ; I know 
there is great difficulty upon it ? — ^If your Lord- 
ship pleases. 

Viscount Knutsfoi^d.'] I think we have all 
made a note that the performing right must be 
guarded. 

ClhaiTman, 

1077. But I think your point is a good one, 
that as the clause is at present drafted it does 
not appear to be certain that the notice ought 
not to be published even in the case of a book 
that is not printed ? — It does not say where it is 
to be published. 

. 1078. The clause, I understood, meant that 
the notice was not to be published unless the 
book was published and printed ? — It would be 
better I submit to define where it is to be pub- 
lished, because under this clause it might be 
published in a newspaper. 

1079. But I understand what you mean is 
that where you have a play simply existing in 
manuscript, there is no necessity whatever for 
anybody to publish any notice that the perform- 
ing rights are reserved ? — Yes. 

Lord Thring. 

1080. It does not come in this Bill at all ? — 
I hope so, because otherwise there will be no 
protection. 

K 1081. But. 
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Lord ThriTig — continued. 

1081. But this does not apply until it is pub- 
lished? — But there are no performing rights 
until a play has been published by public per- 
formance ; and if the Bui only gave the owner of 
the performing right the protection, a great 
many things which have been printed would 
never get protection at all. 

1082. The Bill as drawn gives protection 
always. But I will attend to that ; I Know the 
point ? — ^Then Clause 16 of course is the penalty 
clause, and that makes a very great change in 
the present law. I know it has been found in a 
great many of these cases that it is absolutely 
impossible to prove actual damage. You cannot 
prove what the damage is to your piece although 
the damage really is very serious, because what 
is generally found is that there are two classes 
of infringers : there is the amateur infringer, who 
if he is discovered to be playing without paying, 
when the demand is made generally pays up ; 
but there is the other, the more serious inmnger, 
the strolling player with a bad company, who 
goes about to produce pieces ; his performances 
are not as a rule advertised in the " Era," so that 
you do not know where he is going to play, 
and you find out upon visiting a town with a 
oompany subsequently that the same piece has 
ibeen badly performed a few weeks before, and 
the result is that your tour is a failure. With 
regard to the strolling player it would (I speak 
advisedly) be absolutely impossible ever to 
lenforce your rights unuer this Bill, because 
Clause 24 says " All penalties under this Act 
may bQ recovered summarily," and Clause 25 says 
" Where any penalty is directed to be recovered 
summarily, or act or thing authorised to be 
<lone by or in a court of summary jurisdiction," 
which is, magistrates. The result would be after 
the passing of this' Bill, that no action could be 
brought to recover any damages or penalty except 
m a police court. Now a police court for the 
recovery of civil debts (and I speak from personal 
experience of having conducted a great many 
cases, not under the Copyright Acts but under 
various Acts under which you have to go to the 
police courts) is not an advisable court to compel 
anyone to go into to enforce civil rights. In 
the first place, you must go to enforce your 
rights at the place where the infringement took 
place. The bulk of the authors reside in 
London, and the ofiices in which they are con- 
nected are all in London. If an infringe- 
ment takes place at Penzance, you have to 
apply to the borough magistrates at Penzance. 
Y ou have, first of all, to go down and make the 
.appUcation, Then, unless you have somebody 
there present to whom the maristrates can give 
a process to serve, it must be served by the 
ponce ; that is provided lor by 11 and 12 Victoria, 
^.Chapter 42, Section 1. Now take what is a class 
of case of which my clients have had a good 
many 

1083. Granted all that, what do you want ; do 
you want to have the power to sue in the 
superior court or in a summary court ? — So far 
as dramatic copyright is concerned, I say it is 
better that there should be no means of recover- 
ing before magistrates. It is far better in the 
interests of the owners that they should be left 



Lord ThriTig — continued. 

with their present rights, which Umits them to 
405. against each person offending, and with the 
right to proceed in the Hi^h Court, where 
they can get their 40«. and an mjunction. 

1084. Then that I should submit is very op- 
pressive ; I thought that was what you were 
going for. I have no objection to give them the 
option, but if they are to go to the superior 
courts for 40«. penalties it is very oppressive, 
because the small man has to pay all the costs 
of the superior court; why should you have 
that ? — Because the small man has dehberately 
broken the law. 

1085. Then you have to sue them, and why 
not them in a Court of Summarv Jurisdiction? — 
I was going to point out the reasons. 

1086. I Know all the objections with regard to 
the service of notice ? — xhere are others more 
serious tha(^ that. 

1087. Why should he be different from any- 
body else? — At present there is no statute 
which prohibits a person obtaining all his rights 
in one court. The most important thing with 
regard to players who are infringing copyright 
is an injunction which prevents mture inmnge- 
ment. If you get an injunction you can enforce 
it ; but you cannot get it from magistrates. 

Viscount Knvisford. 

1088. Look at Clause 17, "If any person in- 
fringes any right conferred by this Act in respect 
of books, dramatic works, musical works, or 
lectures, the owner of such right may, in addition 
to any other remedy, maintain an action or 
other proceeding allowed by the law of the place 
where the wrong is committed, for damages, and 
for an injunction, or either of them " ? — What 
I point out to your Lordships is that so far as 
damages are concerned the damages must be a 
sum fixed by statute, because you cannot prove 
actual damage. Take the measure suggested in 
this Bill, it is not exceeding \0l. ; that is to say. 
it is in the discretion of magistrates to give a 
farthing. Or you may prove the actual benefit 
which the person got. In the case of a strolline 
player very likely it is nil, therefore you will 
get no damages. 

1089. You may not recover them, but you can 
show what the damages are. For instance, you 
may have fitted out " Trilby " with a good 
company and paid them very highly, and you 
find that a wretched company has played 
** Trilby " before. Surely the court can award 
some damages ? — ^The damages are what would 
be produced by their performance ; how can you 
prove that. 

1090. You have lost your performances and 
your receipts which were to recoup you for the 
sums you have paid ? — First of all you cannot 
prove what you would have made. 

1091. But you know what you are pa3dng 
your company ? — But you have lost what profit 
you would have made in the place. How can 
you show that you would have made a profit 

1092. The court can say so. You cannot do 
it to a pound, but you can show it to some 
extent. For instance, supposing this strolling 
company made a profit, if that ^vretched com- 
pany made a profit surely you would have made 
a larger one ? — It is almost impossible to show 

what 
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Viscount Knutsford — contintied. 

what profit anyone has made. The present 
amount of 40s., which is not reduceable, is per- 
fectly satisfactory. 

1093. But then why do you object. It may 
be that you will not be able to prove the 
damages, but why do you object when we provide 
specially that if you choose to go for damages 
you may ? — Because the result will be that sup- 
posing you get less than a certain sum, at your 
own risk, you cannot bring an action in the 
High Court. 

Lord Thring. 

1094. Do I rightly understand that you 
propose to make it obligatory to go to the High 
Court in every case for 408. ?— I ask that it 
should be left as at present. 

1095. I ask, do you wish us to make it 
obligatory that in every case of a 40«. penalty 
you should go in the High Court ? — Yes, and for 
Ihis reason : If you are to proceed in the 
magistrate's court (take the instance that I spoke 
about of Penzance) you must first of all go 
down there and make an application. 

1096. I am perfectly aware of that, but I 
understand you to recommend to the Committee 
that you should always be obliged, for a 408. 
penalty against the strolling player, to put him 
m the High Court ? — ^Yes, and for this reason : 
Not onlv, first of all, is there an absolute im- 
possibility of ever serving these people, because 
your summons must be issued for a named day 
and service must be before that day or a new 
summons must be issued, but these people have 
gone from one place to another, and tnerefore 

ou will not be able to serve them yourself. 

Jut even supposing you do serve them yourself, 
then you are at the expense of going down to 
prove, what is very often a difficult thing to 
prove, and takes a long time to prove, viz., 
infringement. Take the play of " East Lynne." 
The play of " East Lynne " all depends upon 
whether a particular character or colourable 
imitation of that character is introduced into the 
only valuable adaptation there is of that novel 
In order to do tnat you have to take down 
somebody who witnessed the performance, and 
you get no costs, as a rule, before magistrates, 
ihe practice of magistrates so far as Benches are 
concerned varies ; in a good many magistrate's 
benches it is the invariable rule never to allow 
any professional expenses at all; vou have to 
take your witnesses right away to the other end 
of England; and there again you will get no 
adequate compensation in the provinces. 

Viscount Knvisfoi^d, 

1097. Supposing you do not need to incur all 
these fearful expenses and go under Clause 17, 
what objection is there ? — Then that means this, 
that if you onlv go for a small amount of 
damages, and only recover a small amount of 
damages, you run the risk of having to pay all 
your own costs. 

1098. If you go into the High Court ?— Yes ; 
ou cannot go into the county court under this 
Jill. 

1099. But you can ? — Yes ; but the service ot 
process in the county court is exactly in the 
same difficulty ; it must be through an officer of 
the court. 

(0.23.) 
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Viscount Knutsford — continued. 

1100. But you must have proof of service in 
the High Court too, or substituted service, and 
that you can get in the county court ? — I know. 

1101. In the High Court you can have sub- 
stituted service, and unless I am mistaken you 
can in the county court ? — You could not in a 
police court. But the advantage of the High 
Court is that a writ is not returnable for a fixed 
day, as under both the magistrates and the 
county court procedure it is. It is available for 
service within a year, and it can be served by the- 
person on whose behalf it is issued. 

1102. But your point is, that you should 
always apply in the High Court ; and when I 
say, under 17 you can do so, you say, but then 
I shall have to pay the costs unless I prove 
damages ; what alteration do you want ? — That 
with reference to the performing right of 
dramatic copyright ; the right should be left as 
provided for by Sec. 2 of 3 Will. IV. c. 15. 
There has never been a known case of oppression 
under that Act. 

Lord Thring, 

1103. Then I understand you to say that in 
the case of dramatic copyrignt they should not 
have the right to sue in the county court? — They 
have it now. 

1104. But you say you do not want it? — ^They 
have it if they choose. 

1105. Then your argument falls to the ground ? 
— No ; if they proceed under Clause 16 they can 
only proceed before the magistrates. 

1106. But they may proceed under the other 
clause in the High Court ? — Yes, under Clause 
17 ; but then they could not recover that lOi., for 
instance. 

Viscount Knutsford, 

1107. What do you want put in? — Instead of 
not exceeding lO/. we are perfectly willing to 
allow it to remain at the 40a, not less than 40^. ; 
that is the amount stated in the Act 6 and 6 
Victoria. 

1108. Take Clause 17 and tell us exactly how 
to alter it so as to secure what you want. You 
wish always to be able to go into the High 
Court ?— Yes. 

1109. Then what is the objection to that, what 
words do you want to secure it ? — It seems to 
me that you cannot secure costs with reference 
to magistrates. 

1110. I am speaking specially of Clause 17 
before the High Court. You say you want all 
cases to be tried before the High Court ? — The 
right to do so. 

1111. Then I point to Clause 17, which says, 
that in addition to any other remedy you can go 
to the High Court. Then you say, 1 cannot get 
my costs unless I can prove damages ? — ^Yes. 

1112. Then I ask how you wish Clause 17 to bo 
altered ? — ^By inserting the words which are found 
in the Statute 5 & 6 Victoria, chapter 97, Section 2,. 
viz., that you are entitled to recover in addition 
to the damages, " the fiill indemnity for all costs, 
charges and expenses." Those are the words of 
the existing statute. 

1113. If those words were added to Clause 17 
you would get all you want ? — Yes, we should,, 
without Clause 16. 

K 2 1114. And 
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Viscount Knutsford — continued. 

1114. And, as I understand, your object is to 
secure your costs ? — ^Yes. 

Clutirman, 

1115. Then I understand you want Clause 16 
somewhat amended by saying, instead of " a 
penalty to an amount not exceeding 101." a 

Penalty to an amount " not less than 408." ? — 
es. 

1116. That is to say, you want a minimum of 
2L inserted in Clause 16 ? — Yes. 

Lord Thring. 

1117. You want an exceptional law made for 
•dramatic works ? — Because the performing right 
of dramatic pieces is an exceptional thing ; it is 
not like a book. Nobody can infringe it without 
knowing they are infringing it. 

1118. I should have thought it was exactly 
the contrary. How do I know that the right of 
representiition of a play of Tennyson's is reserved ? 
— JBecause by the mere fact of its being turned 
into a play the right is reserved and vested in 
the owner for 42 years at least, from the time of 
first production. 

1119. There are many plays you know which 
are brought forward every day which are never 
intended to be represented ? — But the owner of 
every one of them has always the right of repre- 
sentation vested in him under the statute. 

Viscount Knutsford. 

1120. Are we right in supposing now that, 
1 taking Clause 16, it would be sufficient for you 

if it said, "He shall be subject to pay to the 
owner of such right, in respect of any infringe- 
ment, a penalty to an amount not exceeding 101. 
.but not less than 21." ? — ^Yes. 

1121. And that when we go to Clause 17, at 
the end of it, we should add those words 
from 5 & 6 Victoria, chapter 97, so as to secure 
costs ? — ^Yes. Then there is a point with regard 
to Clause 18. 

Chairman. 

1122. You see the word " private " is struck 
<out all through that clause ? — Then that would 

make it all performances if the word " private " 
comes out. 

Lord Thring. 

1123. No, public performances? — Is it intended 
to run : " A court, m awarding any penalty or 
damages in respect of any performing right 
which has been infringed by a public perform- 
ance "? 

Viscount Knutsford. 

1124. " By a performance " ? — Then the result 
is, that in all cases it would give the court power 
to give only a nominal penalty and nominal 
damages. 

Lord Thring. 

1124*. Yes, that is intended? — Then with 
respect to reasonable care and knowledge, 
if the words are preserved that you have no 
right to perform without consent m writing, as 
at present, that clause surely is not required. 
If the words "without written consent" are 
struck out, then it may always be a dispute 
whether the consent was or wa^ not given. A 
very common case is that some man comes in 



Lord Thring — continued. 

and inquires, "what are the charges for fees," 
and he may assimie that that means a consent 
to performance, whereas if it is known where the 

Kerformance is to be given it will be refused, 
ecause there may be a tour going through that 
district. Then the question comes before the 
court to decide whether there has been consent 
or not. That has always been so, although 
since 1833 there never has been, until this BiU 
was drafted, any attempt to cut down the rights 
of dramatic copyright, and there has never 
been any cause for doing it. 

ChairTnan. 

1125. But with the alterations you suggest 
they are not cut down in Clauses 16 and 17 ? — 
But still even then you have got this, that you 
are giving to the court an absolute discretion as 
to whether there will be any damages or any 
costs. 

Lord Thring. 

1126. And why not, why is dramatic work 
to be exempted from the general law of the 
land? — Because you cannot infringe dramatic 
copyright without knowing that you are in- 
fringing it. 

1127. But that is no reason why the court 
should not consider the amount of damages ? — 
But in an infringement of dramatic copyright 
you cannot prove damage, it is qmte im- 
possible. 

Clutinnan. 

1128. But we have already cut out the nominal 
damages in Clause 16 and put not less than 4Q«.» 
and we must amend Clause 18 to read witb it / 
— But you see the present law is that the costs 
recovered are not costs in the ordinary sense of 
litigation, but are an indemnity which the statute 
has given as part of the penalty for infringe- 
ment of dramatic copyright. It does not apply 
with reference to otner infringements. Your 
Lordships will find those are the exact words 
used in the judgment by the court in Reeve v. 
Gibson. 

1129. Then you say that not only must we 
strike out of Clause 18 the nominal penalty and 
the nominal damages, but we must also strike 
out this reference to costs ? — Yes. 

1130. Would there be any objection, so far as 
the word " reserved " in line 17, to keep Clause IH 
in ; it is merely direction to the judge to do 
what I understand a judge probably would do 
without directions, viz., Uiat he should have 
regard to actual damage (I do not say that is 
the only thing he ought to take into considera- 
tion), and then consider whether the person 
infringing the same had or might have acquire, 
with reasonable care, a knowledge that the 
performing right Avas reserveid. That is a 
matter, I suppose, that the judge would 
consider in assessing damages now ? — ^No, because 
dramatic copyright is unuke musical copyright. 
In musical copyright the piece must have been 
printed, and ii you are infringing it you must 
have bought a copy of it. The grievance that 
existed in 1882 was that persons bought a piece 
of music and thought ii they had bought it 
they were entitled to sing it at any village con- 
cert. That cannot apply to the bulk of dramatic 
pieces. 

1131. Why 
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Lord Thring. 

1131. Why not? — Because so many pieces 
have never been published at all, and the in- 
fringement complained is an infringement by 
persons who have either got, in an illegal 
manner, possession of the words or else have 
imitated it. 

ChairTnan. 

1132. Then they must know ? — Yes ; and also 
if they go and buy a pubUshed copy of it, they 
know it is a piece which is being sold only to be 
performed. 

1133. They know it ? — ^Yes, and they cannot 
imagine there are no rights in reference to it. 

1134. Then a judge naturally would not 
mitigate the penalties under this clause, which 
gives him the power to do so if the person did 
not know that the performing' right was reserved. 
You say in every case of infringement the person 
must know, or have had an opportumty of 
knowing, that what he was doing was an infringe- 
ment ? — It is very diflficult, if you give a discre- 
tion of this kind, to say how it is going to work. 

Lord Thring. 

1136. But I object excessively to not giving 
the court discretion; why is tne court to be 
bound down by an iron rule as regards dramatic 
right when it is not with respect to musical 
works ? — Because the damage is so very 
difficult. 

1136. That does not affect the discretion of 
the court ? — Surely that is the reason why the 
present law, which has worked so well for 50 
years without anybody complaining, should not 
be altered. 

1137. The musical copyright law was very 
much abused, as you know ?— I know. 

1138. You know Wall's case, of course? — ^Yes, 
and I know exactly how it was stopped, by Mr. 
Wall being had up before the Law Society and 
committed for practising as a solicitor; from 
that day it was stopped, of course ; and it was 
done in a case that 1 was in. 

1139. It was stopped by two Acts of Parlia- 
ment ? — ^But he was stopped otherwise as well. 
That stopped him more than the Acts of Parlia- 
ment. 

Viscount Knutsford, 

1140. You would omit Clause 18, I under- 
stand ? — ^Yes, I would so far as r^ards dramatic 
copyright. Because in musical compositions, of 
coiuse, there must be a notice upon the face of 
the published music, or else there can be no in- 
fringement. The clause is not required really, 
even for musical copyright. 

Lord Thring, 

1141. And why not for dramatic? — Because, 
as a rule, the infringements are in respect of 
pieces of which there is no publication in the 
sense of printing. 

Chairman. 

1142. I think it was suggested by Mr. Scrutton 
on Sub-section (7) of Clause 5 that drama should 
be entirely cut out of that clause about giving 
notice ? — I agree, certainly. 

1143. That it should be cut out ? — Certainly. 
I have never known a case in which it was 



Cliairman — continued. 

suggested that a person had got a published copy 
and thought he was entitled to perform it. The 
general question is as to whether the perform- 
ance is a colourable imitation of an existing 
copyright. 

Viscount Knutsford. 

1144. You would like musical works treated 
altogether separately from dramatic works? — 
Yes, that is how they have been always treated 
up to the present time. 

Lord Thring, 

1145. But surely they have not; surely the 
same law is applied to them? — No; the Act 
3 Will IV. chapter 15 was with regard to 
dramatic copyright alone, and from that time 
down to the present dramatic copjo^ight always 
stood upon a separate footing from any other 
kind of copyright. 

1146. Musical copyright was put on the same 
footing as dramatic copyright by one Act, was it 
not ; I do not remember which ? — I think not. 

1147. However, it does not matter; you want 
it separate ? — ^We want to be left in the present 
position, my Lord. 

Viscount Knutsford, 

1148. As a matter of fact have they been 
separated up to this time? — ^Yes, they are 
separated in this way: Their rights depend 
upon 3 Will. IV., which is dramatic copyright 
afone.. They are exempted from registration by 
5 & 6 Vict. c. 45, s. 24 :— " Provided also that 
nothing herein contained shall prejudice the 
remedies which the proprietor of tne sole liberty 
of representing any oramatic piece shall have by 
virtue of the Act passed in the third year of the 
reign of his late Majesty King William the 
Fourth, to amend the laws relating to dramatic 
and Uterary property or of this Act, although 
no entry shall be made in the book of registry 
aforesaid." Therefore from that time to the 
present they have never been brought under the 
same restrictions as musical copyright. Then 
there is one clause in Lord Hersch^'s Bill of 
last year, Clause 17, which is a very valuable 
one, as to the liability of the lessee or occupier 
of a place of dramatic entertainment. 

Chairrruin. 

1149. That is dealt with partly in this Bill by 
Clause 16 ? — Yes, but I do not think it is quite 
the same. There always arises this diflSculty: 
The lessee or occupier of a theatre says, " I did 
not know, although I let him the theatre, what 
was going to be performed." 

Lord Thring, 

1150. The Dramatic Copyright Act, 1833, was 
extended to musical copyright works by the 
general Act of 1842 ? — I daresay. All I say is 
that the restrictions which have been imposed 
upon music have never been appUed to dramatic 
copyright. 

1151. And the penalty? — Yes. 

Chairman, 

1152. That is to say, there has been a clear 
distinction drawn between the two, although in 
some respects they have been subject to the 
same law ? — Yes, that is so ; musical copjrright 
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Chairwxin — continued. 

has had the advantages of dramatic copyright 
with certain restrictions. With regard to 
Clause 17 of Lord HerscheU's Bill, there is a 
difficulty with reference to making the lessee or 
occupier of a theatre, where plays are performed 
by people who hire the theatre, responsible for 
illegal performances. Clause 17 in Lord Her- 
scheU's mil provided "In any case where the 
lessee or occupier of any place of dramatic en- 
tertainment shall part with the possession 
thereof to any manager, person, or persons, for 
the purpose of enabling dramatic or musical 
performances to be given, or shall grant any 
permission for such purpose, such lessee or 
occupier shall be jointly and severally liable 
with such manager or other person or persons 
in damages to the owner oi the performing 
i%ht in any dramatic piece or musical com- 
position which may be performed in infringement 
of such performing right as the consequence of 
such possession so parted with or permission so 
given. ' That would be a most valuable protec- 
tion to the owners of dramatic copyright, because 
it would compel the lessee of a theatre to see 
that his theatre is not used as a means of in- 
fringing copyright plays. At present thejr get 
out of that m consequence of several decisions 
of the courts. 

1153. How do you like the proviso " This 
section shall not apply to any such lessee 
or occupier who is entitled under a lease or 
agreement for a term of more than six calendar 
months from the granting thereof " ? — That I 
should object to, because it would not apply to 
a person who is in actual occupation and carry- 
ing on the theatre, but who has sub-let it to a 
company for a week. 

1154. Then you would say that you would 
Uke Lord Herscheirs Clause 17 without the 
proviso. You think there is no necessity for the 
proviso at all or anything in the nature of that 
proviso ? — No. 

Lord Thring, 

1155. But why should you make the lessee of 
a country theatre, who knows nothing about 
these things, liable ? — It would be impossible for 
the owner or lessee of a theatre — by that I mean 
the person actually working the theatre — to avoid 
knowing what is being performed. Suppose he 
lets it for a week, the pieces to be performed in 
the theatre must be advertised on the doors 
of it beforehand. 



Lord Thring — continued. 

1156. How does he know that they are copy- 
right or not ? — Everybody connected with the 
theatrical profession knows whether a piece is 
copyright or not ; it is a matter he cannot be 
ignorant of. 

Chciirman. 

1157. A matter, at all events, which he could 
easily discover ? — Yes. He lets his place, say, 
for the performance of " East Ljune, with the 
character of Bullock in it ; it is the character of 
the comic policeman that makes the piece. It 
is a piece that is constantly infringed. A case 
as to the performance of it was tried before 
Mr. Justice Day in which they called the man 
by some other name, but they had the idea oi 
the comic policeman. The lessee or occupier 
sees it on the outside and knows very well that 
it is a play that cannot be played without per- 
mission ; he asks the person who is going to 
play, "Have you the written consent of the 
author ? " and if he does not produce it to him 
he can forbid the performance in the theatre. 
There is no difficulty at all, especially if the 
proviso that written consent is required is left in 
the Act. 

1158. Where would you suggest that that 
should come in in this Bill ? — 1 should suggest 
by a definition of what is an infringement of a 
dramatic work in a special section. I should 
think that would be the best way. The words of 
the section I suggest should be copied out of the 
existing Act, wnich says, " Anybody who repre- 
sents, or causes to be represented, a dramatic piece 
without the consent in writing of the author or 
proprietor, first had and obtained," which are the 
words of Section 2 of 3 William IV. 

Lord Hiring, 

1159. The owner of the cop3night, I suppose 
you mean? — ^The author or proprietor of the 
copyright. 

Chairman. 

1160. You want it put in somehow ? — ^Yes. I 
may say that the consent required to be in writing 
has been found to prevent all disputes as to 
whether or not two persons misunderstood each 
other, which as your Lordship knows, is a great, 
trouble in courts of law. 

[The Witness is. directed to withdraw. . 



Ordered, — That this Committee be adjourned to Friday, 9th June,.Twelve'o'clock. 
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The lord MONKSWELL in the Chair. 



Pbofessor JAMES MAVOB is called in ; and Examined, as follows : 



Chairman. 

1161. ToTT are, I understand, Professor of 
Political Economy in the University of Toronto ? 

— ^Yes. 

1162. And I understand you come here to give 
.evidence not only in your own individual 
capacity, but as representing the opiaions of the 
Canadian Authors' Society? — ^Yes. 

1163. Will you tell the Committee what that 
society is P— The Canadian Authors' Society was 
formed about six or eight months ago for general 
purposes connected with the interests of authors, 
and particularly with the idea that as the copy- 
right question' was an urgent one, it should deal 
with that to begin with. The honorary presi- 
dent of the society is Mr. Goldwin Smith, the 

.chairman is the Honourable Mr. Ross, Minister 
of Education, and the society consists of an exe- 
•cutive council selected from a body of about 60 
authors. It is composed of authors alone. 

1164. Then what position do you hold in! 
that society?— I am' a member of the executive 

.committee. 

1165. How many belong to it?— There are 10 
members of the committee. I can hand your 
Lordships a circular which gives that informa- 

ition. 

1166. And this executive committee has met 
from time to time and considered this question 

• of copyright? — ^Yes. 

116T. And has it laid its opinions before the 
full body of the association from time to time? — 

Yes. 

1168. And got those opinions confirmed?— 

Yes. 

1169. I understand this is an authors' associa- 
tion ? — ^Exclusively. 

1170. So that you have no publishers belong- 
ing to it? — ^We do not represent the publishers 

at all. . 1 . 1. 

1171. You do not pretend to speak with any 
authority as regards the publishers' opinion? — 
Not at all ; bttt we did take pains, of course, to 
^discover what the views of the publishers are. 

1172. Have you found that they are in conflict 
•with those of your association to any extent? — 

(0.23.) 



Chai/rman — continued. 

We find considerable division of opinion among 
publishers about it, but three of the leading 
publishers have expressed themselves as being 
in accord with us. 

1173. So that you say your authors' associa- 
tion is practically unanimous, and that as 
regards publishers three of the leading pub- 
lishers are with you, and some of the publishers 
think differently ? — Yes, our authors' asso- 
ciation is absolutely \manimous; there is no 
division of opinion upon the particular points 
that I wish to bring before you. 

1174. You have read the Bill, I suppose — 
Lord Thring's Bill of 1899, I mean?— Yes. I 
may say, however, that that Bill I have only seen 
since coming to London, and our society has had 
no opportunity of considering it. But we did 
consider Lord Herschell's Bill, and the sugges- 
tions we wished to make to your Lordships refer 
to Lord Herschell's Bill. 

1175. To Part II. Colonial Copyright, begin- 
ning at Section 35 ? — ^Yes. What we proposed 
was respectftilly to suggest that the following 
clause should be added to that Bill : " Provided, 
also, that notwithstanding anything in this Act, 
it shall be lawful for ^e legislature in any 
British colony or possession to pass an Act or 
Ordinance providing that if and when there be 
registered at the office for the registry of copy- 
rights in literary and artistic works kept under 
the authority of the Government of such British 
colony or possession, a reprint of any literary or 
artistic work first published in any other part of 
Her Majesty's dominions, or simultaneously pub- 
lished in some other part of Her Majesty's 
dominions, and in the said British colony or 
possession, with a certificate that the owner of 
the copyright under this Act in such work sanc- 
tions such reprint, then' and thereafter no copy 
of the said work so copyrighted under this Act 
shall be imported into such British colony or pos- 
session save and except copies of such work spe- 
cially imported for the bon&-fide use of public 
free libraries and university and College 
libraries and law libraries of any duly 

organised 
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Chairman— contimxei, 
organised law association or society, for the use 
of its members, such copies so imported, however, 
not to exceed more than two for each of such 
libraries." I also submit a clause which is drawn 
by myself on behalf of the Canadian Authors' 
Society (for which the authors' association are 
not responsible), to be added to Lord Monks- 
well's Bill of last year : " (a) Provided that it 
shall be lawful for the Legislairare in any British 
possession to pass an Act or Ordinance providing 
that if a reproduction be made of any literary or 
artistic work first published in any other part 
of Her Majesty's dominions, or simultaneously 
published in some other part of Her Majesty's 
dominions, and in the said British possession, 
and a certificate signed by the owner of the 
British copyright that he sanctions such repro- 
duction be deposited with an officer appointed by 
the Government of such possession to receive the 
same, it shall be lawful to prohibit the importa- 
tion of such work into such British possession 
save and except that two copies thereof 
may be specially imported for the bona 
fide use of each of the public free libraries 
and university and college libraries and 
law libraries of any duly organised law 
association or society for the use of its members. 
(6.) Provided also that such copies found in any 
other part of Her Majesty's dominions except 
that in which the work was reproduced, shall be 
deemed to be pirated copies and be treated accord- 
ingly." Perhaps I may explain very shortly the 
situation which existed at the time that' the 
Authors' Society was formed. We find that there 
was practically an impasse^ that nothing coidd 
be done, because the law officers of the Crown in 
England held one view about the constitutional 
rights of Canada to legislate on copyright ques- 
tions, and the law officers of the Crown in Canada 
held a contrary view. And then there were other 
contrary opinions held by publishers in CanaJa, 
and publishers on this side, and we thought that 
we might ask the publishers in Canada whether 
there was any practical grievance that might be 
settled by means of a compromise without touch- 
ing any of those highly controverted questions, 
so we set ourselves to discover a compromise 
which would be at once fair to the owner of the 
English copyright and fair to the Canadian oub- 
lisher. "We found that a Canadian publisher, 
who purchased the right to publish in Canada, 
was being interfered with; that is to say, he 
found his business interfered with by the impor- 
tation of English printed copies of the same book 
after he had entered into a voluntary contract 
with the publisher here for the purpose of ac- 
quiring the Canadian rights, such as they were, 
and he thought that that was an unfair state of 
matters. After communications, with various 
publishers we came to the conclusion that there 
was something in that, and that it was a matter 
that might readily be remedied, and ought lo be 
remedied. 

Lord Thring. 

1176. Tou are talking of the Canadian pub- 
lisher who has purchased an English book? — 
Yes. 

1177. Not a Canadian book P — No, not at all ; 



Lord Thring — continued, 
so far as books first published in Canada are con- 
cerned that is another story altogether. This is 
the case of a Canadian publisher who purchases 
the Canadian right in an English book to be pub- 
lished in Canada. 

Chairman. 

1178. Not printed in Canada necessarily ?— It 
may be printed in Canada or not. 

1179. Some of these books are not printed in 
Canada, but taken direct from England without 
bemff printed in Canada, are they not?— The 
usual custom is, whenever any edition is lar^e 
enough to justify it, for a Canadian pubUsher to 
purchase or hire the stereotype plates, and to 
have the work struck off in Canada, although it 
18 not, of course, set up there ; it is not composed 
there, the stereotype plates are used for printin^^, 
and in one sense that is printing in Canada. ^' 

1180. Do I really understand that it is im- 
possible that a Canadian author can get anv 
rights in Canada unless his works are reprinted 
in Canada from these stereotype plates. Is it 
necessary that these stereotype plates should be 
sent over at all. Can you not send over the books 
without these stereotype plates? — ^Tes; but the 
point is this : that if a Canadian publisher enters 
into a contract with the English publisher to re- 
print in Canada, and agrees to give the English 
publisher a certain sum, in advance of royalties, 
in consideration of his printing 1,000 or 2,000 or 
5,000 copies of that book, then the reprinting is 
obviously of advantage to the English publisher, 
otherwise he would not enter into a contract of 
that k\nd. 

Lord Thring, 

1181. I understand you to mean this : an Eng- 
lish publisher has published a book in England, 
and then, after he has published the book in Eng- 
land, he gives a license to a Canadian publisher 
to reprint that book in Canada only P — ^Yea. 

1182. And he sends over, it may or may nut 
l»e, the plates? — ^Tes. 

1183. But the understanding is that ihe book 
:1s to be reprinted in Canada, and sold in Canada 
only ? — ^Yes, that is the understanding 

1184. Not sold out of Canada ?— Not at all 

1185. And that is the contract? — ^Yes, that is 
the contract. There are many cases of contract 
of that kind. Then the complaint is that after 
that contract has been voluntarily entered into 
there come from England English printed copies, 
especially colonial edition copies, printed not 
particularly for Canada, but for Australia and 
other colonies, which copies come and appear on 
the bookstalls alongside the Canadian copies, and 
therefore interfere with the sale of these copies. 

1 186. In breach of the contract for the license ? 
— ^Yes, in breach of the contract ; and the state 
of the law is, I believe, that the English publisher 
has no power to grant so-called Canadian rights, 
because these Canadian rights do not exist. In 
addition to that, even if the English publisher is 
willing to abide by the conditions of his contract, 
and to refrain from sending English copies into 
Canada, he may sell to a wholesale dealer a large 
number of copies for exportation generally, and 
that dealer may send those copies or some of 

them 
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Lord Thring — continued. 

tlieni into Canada. It is not a question, as I am 
given to understand, of price, but rather a ques- 
tion of interference witn the trade. That is to 
say, that a publisher who enters into a contract 
ot* that kind and advertises the book and employs 
ni€*ans of distribution for distributing the book 
finds that his trade is interfered with by the 
coming in of a more or less large number of 
c(»pies in that way. 

1187. But you do not in that case accuse the 
English publishers of fraud, do youP — ^Not in 
the least. 

1188. But he has sold his books to somebody 
who thinks he has the right to send them wher- 
ever he likes? — ^Yes. 

1189. In other words, supposing that Spottis- 
woode has published a book in England, and 
he* has then sent it to one of your Canadian pub- 
lishers, stating that he will license them to re- 
print and publish it in Canada only, then your 
point is that somebody who has bought the books 
ill England at Spottiswoode's, say a thousand 
copies, sends them over to Canada and floods 
your market? — ^Yes, that is precisely the case. 

1190. Did or did not the Law Officers advise 
that the Dominion Parliament could not stop 
that by their own Act? — It appears so clearly in 
our own Act. 

1191. I wish vou would tell us all you know 
about it? — I shall be very happy. It is so clear 
ill our own Act that there is hardly any room for 
dtuibt on the question. 

1192. But there is a difficulty about vour own 
Act. I think. That is the Act of 1875 ?— We are 
working now under the Act of 1886, which is 
practically the same as that of 1875. 

\19^, is that an Imperial Act? — I am speak- 
ing of our own Canadian Act. 

Chairman, 

1194. I suppose it will be in our Statutes, as 
it is sanctioned bv the British Parliament? — 

V' 

Yes. 

Lord Thring, 

1195. Was it sanctioned by an Imperial Act 
afterwards ? — ^Yes. 

Chairman, 

1 190. Sanctioned in 1880, I suppose ? — This is 
the clause ; I will read it and then hand it in ; 
it is Section 6, and the Statute is 49 Tic, Chapter 
02 : '* Nothing in this Act shall be held to pro- 
hibit the importation from the United Kingdom 
of copies of any such work lawfully printed 
there." That is Held bv the Canadian authori- 
ties to preclude them from prohibiting the im- 
portation of colonial editions. 

Lord Thring. 

1197. Are you reading from the Imperial Act? 
— Xo, from the Canadian Act. 

1 198. It is a question of law which, perhaps, 
I ought not to ask you, but do you know whether 
or not the opinion was given that they could 
repeal this Act and prevent their coming in? — 
T feel I am hardly competent to answer a ques- 
tion of that kind. 

(0.23.) 



Chairm^an. 

1199. You think, probably, then, that that is. 
the price paid to the Imperial Government to 
confirm the Act, possibly? — ^I am not familiar 
with the discussions which preceded the Act. 

Lord Thring 

1200. Could you refer me to the Imperial Act 
which confirmed this Act? — It would be 
scheduled simply ; it wovdd not be a substantive 
Act, of course. Perhaps I may point out that 
that section is entirely in keeping with the 
opinion 'of the Law Officers of the Crown to tho 
effect that Canada has only the right to legislate 
in domestic matters. 

A^iscount Knutsford, 

1201. That is the correct way of proceeding. 
Where a Colonial Act is contrary to Imperial 
legislation it has to be confirmed by an Imperial 

Act?— Yes. 

Lord Thring, 

1202. However, Canad^i assented to the Pro- 
hibitive Clause? — That Act of 1886 was, I be- 
lieve, passed after full concurrence by the home 
authorities. 

Lord Wdhy, 

1203. And that clause could not be repealed,, 
in your opinion, now ? — ^What we suggest is this : 
that leaving aside all the questions of constitu- 
tional law in the matter, leaving the Law Officer* 
of the Crown to arrange that between themselves,, 
which appears to us an academic discussion — 
what we suggest is, when we find ;i particular 
point let us apply some remedy there ; and we 
have ascertained that the particular point I speak 
of appears to be a real grievance, and we pro- 
pose that some remedy should be found for that. 
And it is necessary, so far as we hnve been able 
to ascertain, that a clause should be inserted in 
the Imperial Act in order to provide for it. 

Chairm>an. 

1204. With regard to this clause whicli you 
have suggested, I should like to ask your opinion 
with regard to the necessity of reprinting in 
Canada. I suppose that was at the suggestion of 
the publishers. You, as authors, I suppose, 
would not object to books being taken straight 
over from England without being reprinted in 
Canada ? — Ifo, we should not ; but it is largely 
a technical question with which we were not 
competent to deal, and we were obliged to take 
the opinion of the publishers upon the matter^ 
especially as we were trying to arrange a compro- 
mise. 

1205. But so far as you authors are con- 
cerned, I imagine you would not hold out if the 
publishers were to agree ; that is to say, that in 
order to get the advantage of the prohibition 
which this clause seeks to place upon the impor- 
tation of foreign reprints, you would say that so 
far as you authors are concerned you would not 
insist upon reprinting in Canada. That would 
be a matter for the publishers, I suppose ? — ^We 
would not insist, of course, upon anything like a 
manufacturing clause ; in point of fact, we set 
ourselves steadily against that from the begin- 
ning. There are several reasons why a manuf ac- 

L turing 
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Chairman — continued. 

taring clause is utterly inapplicable to Canada ; 
for one reason, the population is too small for 
an adequate manufacturing clause and there are 
other reasons besides. But so far as reprinting 
is concerned, where an edition goes to something 
like 3,000 or 4,000, or even perhaps less, the 
publishers suggest that it is really cheaper to 
print in Canada than here ; that is to say, that 
the books can be produced more cheaply and 
quite as well in Canada as they can be in 
JEngland. 

Lord Thring. 

1206. Upon that Section 6 of the Canadian Act 
which you have read, may I ask this. It says : 
** Every work of which the copyright has been 
granted, and is subsisting in the United King- 
dom, and copyright of wliich is not secured or 
subsisting in Canada." How can that be. The 
copyright in England is Imperial? — Yes, 

1207. The copyright in England, then, must 
subsist in Canada, and the copyright in Canada 
must subsist in England ?i — ^Yes, under the 
Imperial Act. 

1208. Tou, a Canadian, have exactly the same 
rights as a British subject ; you have copyright 
there under the British Empire, and so 'has an 
Englishman coypright under the British Empire. 
His copyright must subsist in Canada by the Im- 
perial law ? — That is so. 

1209. What is the meaning of that clause, 
then ? — ^Really there seems to me to be something 
wrong there, but I cannot explain what it is. . 

Viscount Knutsford. 

1210. Does it not mean this : The Canadian 
Copyright Act gives special protection to books 
that have got the Canadian copyright, but the 
author who has got the Imperial copyright in 
Canada may still wish to come under the 
Canadian copyright as well, and to have any 
special advantages in Canada which the Canadian 
oopyright would give P — I think that is so. 

Chairman. 

1211. Then whatever your Dominion law may 
purport to do as regards Canada, that law cannot 
prevent the operation of the Imperial law, w'hich 
allows foreign reprints to be sent under certain 
conditions into Canada and sold in Canada. Is 
that 80 P — ^The Foreign Reprint Act was, of 
course, passed as a measure of relief, but that has 
now been abandoned. The Foreign Reprints 
Act has been repealed. 

1212. But I understand that by Order in 
Council the Queen can sanction foreign reprints 
being introduced into Canada? — I am not quite 
certain about that. 

Lord Thring. 

1213. But there has been no repeal of the 
Foreign Reprints Act that I am aware of. It 
was an Imperial Act? — Yes, it was; but my 
impression is that, however the process was ac- 
complished, it no longer applies to Canada. 

Chairman, 

1214. That is to say, that under this Canadian 
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Act, which was sanctioned by the Home Govern- 
ment in 1886, if you comply with ceitaia 
Canadian conditions, a Canadian author or an 
author who has coypright in Canada complying 
with those conditions may prevent the impoi-ta- 
tion of foreign reprints, even contrarj- to the 
Order in Council which says that foreign reprints 
may be introduced ? — I should not sav that. 

Viscount Knutsford. 

1215. This Canadian Act which has been sanc- 
tioned by the Imperial Legislature is practically 
on the same footing as an Iqiperial Act ? — Tea. 

Chairman. 

1216. Consequently you have under that Act, 
agreed to by the Imperial Legislature, the power 
in Canada, if the author complies with certain 
conditions, of preventing the foreign reprints of 
that author's books being imported into Canada? 
— Yes, and we do prevent tham ; American re- 
prints are not now allowed to come in. 

1217. And you seek to add to that a provision 
that no reprints should be allowed to come in? 
— This is not a case of reprints really ; it is a case 
of the original editions or any subsequent 
editions. 

Lord Thring. 

1218. Tou want us to add a clause providing 
that no other prints except those of Canada 
should come in? — Yes, in those cases in which 
a voluntary and deliberate contract has been 
entered into between an English publisher and 
Canadian publisher. 

1219. That is to say, that the same conditions 
shall apply: that if a person has complied with 
the Act of 1886 the efEect of his complying with 
the Act of 1886 ^hall be, not only that American 
reprints shall not be allowed to be imported, but 
that no book whatever shall be allowed to be 
imported into Canada in derogation of the 
Canadian copyright? — Where a contract has 
been entered into. But wherever no contract has 
been entered into, where the reprinting of a book 
has not been arranged for, then nothing is done, 
and the ordinary copyright conditions prevail. 
The clause has no general application, it only 
applies in those cases where an explicit contract 
has been entered into. 

1220. How are the public to know whether 
the contract has been entered into or not? — It 
would be reported to the copyright office in 
Canada. That would follow as a simple matter 
of course ; that is to say, if the purchaser of the 
Canadian rights imported books or imported 
plates of printed books, and then found the Eng- 
lish editions were coming in against him, all he 
would do would be to report §ie matter to the 
Minister of Justice, and action would follow. 

1221. Then you have a register of these con- 
tracts in Canada? — ^We have a register of copy- 
right. 

1222. But of the.se contracts — they are not 
assignments of copyrights, they are licences?— 
No, they are not assignments of copyright, but 
the process by which this would be accomplished 
in Canada would be a piece of domestic legisla- 
tion. 
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tioii. We should reqxiire a Bill in complement 
of the Imperial Act. 

122'i. To make these contracts notified to the 
Government so that the Government may act 
upon them? — Yes. 

Chairnuin, 

1224. Your contention is that you are only 
asking for an extension of the principle which 
is acted upon at present, namely, that from 
a particular country, say America, under certain 
circum<?tances, foreign reprints are not allowed 
to be imported ; you want that to apply not only 
to America, but to any other country from which 
foreign reprints of the book may be obtained. 
You now prevent importation from America, I 
understand? — Yes, we do ;but still the con- 
siderations are a little different, and we would 
rather regard ours as a substantive proposal re- 
ferring particularly to the relations between 
England and Canada than merge the considera- 
tion of it with the question of foreign reprints. 

1225. When you talk of England you mean 
the whole of the British possessions, exclusive of 
Canada, because vou want to exclude Australia 
and any other colony? — ^Yes, because a book 
when copyrighted in London is copyrighted 
throughout the British possessions. 

Lord Thring. 

1226. To put it shortly, what the Canadians 
want is that an Act should be passed which 
should enable them to enforce the private con- 
tracts between an English publisner and a 
Canadian publisher? — ^That is an absolutely 
clear statement of the proposition. 

1227. Whatever those contracts mav be? — 
Without going into details. 

Viscount Knutsford, 

1228. ^You cannot legislate by a Canadian Act 
for other colonies? — No. 

1229. This clause which you have handed in 
is what you want us to put in? — Yes, this is 
merely a suggestion — this is not the Canadian 
Act at all. We saw quite well this point, that if 
we printed books in Canada and under these 
regulations reprinted them, it would not be fair 
of us to ask for power to send those reprints to 
the other coionie^; so ihat this is a piece of 
domestic legislation. 

1280. Perhaps you will explain your suggested 
clause ; it does not seem to me to read right? — 
This clause has received the unanimous absent 
of the Authors' Society : ** Provided also that not- 
withstanding anything in this Act it shall be 
lawful for the Legislature in any British colony 
or possession to pass an Act or Ordinance pro- 
viding that if and when there be registered at 
the office for the registry of copyrights in literary 
and artistic works kept under the authority of 
the Government of such British colony or pos- 
session a reprint of any literary or artistic work 
first published in any ether part of Her Majesty's 
dominions or simultaneously published in some 
ether part of Her Majesty's dominions, and in 
the said British colony or possession." 

1231. What does it mean: "First publiilied 
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in any other part of Her Majesty's dominions or 
simultaneously published in some other part of 
Her Majesty's dominions and in the said British 
colony or possession"? — Books are sometimes 
published simultaneously in London and in 
Melbourne, let us say, " with a certificate that 
the owner of the copyright under this Act in such 
work sanctions such reprint, then and thereafter 
no copy of the said work so copyrighted under 
this Act shall be imported into such British 
colony or possession save and except copies of 
such work specially imported for the bona fide 
use of public free libraries and university and 
college libraries and law libraries of any duly 
organised law association or society for the use 
of its members, such copies so imported, how- 
ever, not to exceed more than two for each of 
^uch libraries." 

12-32. Then the owner of the copyright, take 
for example the owner of the English copyriglit, 
if he sanctions a reprint in a colony, say Canada,, 
and if there is in that colony a registiy office, 

which there is not in many colonies ? — ^We 

have one in Canada, 

12-^{. But you are speaking solely of Canada; 
we have to consider all the colonies. But assume 
there to be a registry office, then if the owner sanc- 
tions the reprint, and it is reprinted, it having 
been, of course, published in some part of Her 
Majesty's dominions, no copy of that work is to be 
imported into the colony, although such copy may 
have been reprinted with the consent of the 
author ; is that it P — ^Yes. 

Lord Thring. 

1234. Then I want to ask you this : Supposing- 
the author has no right to sanction the reprint, 
how are we to know, because that is the very 
case. A man made a contract with an Engli^ 
publisher, and a deliberate contract? — That is 
corrected in the second proposed clause, as an 
addition to Lord Monkswell's Bill, where we 
change it to "the owner of the British copy- 
right." 

1235. Granted; but supposing he does it 
fraudulently? — ^Would not that be a case for 
the common law? 

1236. How could you find it out ? That seems- 
to be one of the immense difficulties — "with a 
certificate that the owner of the copyright tinder 
this Act in such work sanctions such reprint." 
He may have given a licence, or made an assign- 
ment of the copyright, at all events, in the very 
teeth of the right to reprint P — ^I quite admit the 
force of the criticism. 

1237. I do not understand how you can get 
out of it ; at all events, you must put in " law- 
fidly," or some word to snow? — ^That, of course, 
would be entirely approved of by my society, I 
am sure. 

1231. What does it mean: "First published 
the one that is an addition to Lord Monkswell's 
Copyright Bill, and kindly read it through? — 
This is the one really under discussion, althouprH, 
as I have explained, I am responsible for this 
myself, and the society has not yet had an oppor- 
tunity of considering it; but you notice thai 
it embodies the principle of the other one : " (ay 
Provided that it shall be lawful for the Legisla 

L 2 ture- 
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Lord Thnny — continued. 

ture in any British possession to pass an Act or 
Ordinance providing that if a reproduction be 
made of any literary or artistic work first pub- 
lished in any other part of Her Majesty's 
dominions, or simultaneously published in some 
"Other part of Her Majesty's dominions, and in 
the said British possession, and a certificate 

signed by the owner '' 

1239. That means, ^' and if a certificate signed 
by the owner " ? — '* And if a certificate signed by 
the owner of the British copyright that he sanc- 
tions such reproduction be deposited with an 
officer appointed by the Government of such 
possession to receive the same, it shall be lawful 
to prohibit the importation of such work into 
such British possession, save and except that two 
copies thereof inay be specially imported for 
bona fide use of each of the public free libraries 
and university and college libraries and law 
libraries of any duly organised law association 
or society for the use of its members ; (b) Pro- 
vided also that such copies found in any other 
part of Her Majesty's dominions, except that in 
whioii the work was reproduced, shall be deemed 
to be pirated copies and be treated accordingly." 
That (b), of course, is a matter that we have not 
anything to do with, but we put it in for the pui*- 
pose of showing that we do not wish to exercise 
any control over the proceedings of the other 
colonies. 

1240. But you legislate for them, or, rather, 
the Imperial Government legislate, and say that 
those shall be pirated copies ? — ^Yes, bu^ we say 
we do not want to claim that our reprinted copies 
should go into any other colony ; we do not ask 
that at all. 

124L I do not understand it then. You do 
not say anything about that, " such copies " only 
applies to the two copies. What copies do you 
mean? 

1242. I understand that what copies you mean 
are these. Take the case of Canada. You mean 
that if a publisher in Canada is entitled, with 
the sanction of the owner of the British copy- 
right, to publish any books, you wish that we 
should enact that that circulation should be con- 
fined to Canada alone? — ^Yes. 

1243. But at the same time that during the 
time that circulation is allowable in Canada, 
under ro circumstances should any reprint of 
that bcok published out of Canada come into 
Canada? — That is precisely the case. How it is 
to be drafted is a matter for your Lordships ; we 
only make the suggestion. 

1244. You want the exclusive power of selling 
in Canada copies printed with the permission of 
the author of the British copyright? — Or the 
owner of the British copyright ; that where he 
has voluntarily entered into a contract he should 
be bound to keep it. 

ChatTunan. 

1245. Supposing then that you got that, would 
the Canadian authors be satisfied if the Imperial 
Legislature was to pass this Bill in its present 
form with your additions. Is there anything 
else in the Bill that you object to? — No, I am not 
entitled to speak for the Authors' Society upon 
Any other part of the question than this. 

1246. Then, so far as the authors are con- 



Chairmaiv—cojitin.vied. 
cerned, you are not deputed to tell this Com- 
mittee that Canada woidd object to the Imperial 
Legislature passing a Bill applying to Canada, 
provided that this clause of yours was inserted in 
the Bill ; that is the only objection you take, that 
this clause is not in it, and k you had this clause 
in that you want us to put in, so far as you are 
aware, the authors in Canada would raise un 
objection to an Imperial Act extending over the 
Canadian dominions? — I think I may say that. 
But when this matter was under discussiou we 
had before us Lord Herschell's Bill, and the only 
objection we had to that Bill was that it did iit>t 
contain a clause of this kind. I may perhaps l)e 
allowed to put it in that way. 

1247. Then we may take it that if we go back 
to Lord Herschell's Bill, the Canadian authors 
find nothing objectionable in that Bill provided 
it contained this special provision which von 
desire ? — ^Yes. 

Lord Welby, 

^ 1248. That does not carry the publishers ?— 
Xo, not at all. Some of the authors in our 
society, of course, entertain various views about 
Lord Herschell's Bill, but this was the particular 
point upon which we were all agreed. 

1249. You agreed that you must have this 
amendment ? — Yes. 



Chairman, 

1250. Do I correctly understand also that the 
authors went on to agree that, provided you had 
this amendment, they saw no reason for opposing 
the Bill .^ — Yes, that is the case. This was really 
an effective compromise that we arrived at ; aft* r 
a very long series of discussions we arrived at thi-: 
conclusion, upon which we are quite unanimous. 

Lord Thring, 

1251. Then I understand that you give up the 
point you urged so many years ago about the. 
cheap editions and the necessity of having cheap 
editions, if you have this clause ? — We^ consider 
that that will settle itself, that it does not require 
any special legislation. 

1252. What I mean is, that you consider tliat 
the Canadians will be able to purchase British 
copyrights at such a price as will satisfy the 
Canadian public ? — Yes. The price of reprinted 
books is largely fixed by custom in America. 
Books are usually reprinted bound in cloth at a 
dollar and a-half, and in paper at 75 cents, and it 
will take a great deal to break down that custom 
and increase the price. 

1253. And if you have this clause you can 
compete with the American publisher? — The 
American publisher is not allowed to send in the 
books. 

1254. If he is excluded you can CMnpete?^— 
Certainly. 

Viscount Knutsford. 

1255. I do not know whether the authors have 
considered the international point of view ? — ^We 
have tried to consider it ; we have tried to con- 
sider every point of view, and, so far. as we have 
been able to ascertain, we do not see tjiat there 
is anything in this Bill which would suggest any 

necessitv 
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Viscoiint Knittsfo7*d — continued. 

necessity for withdrawing from the Berne Con- 
vention. 

125(>. This clause seems to be consistent with 
the position of a subject of one of those nations 
which have joined the Berne Convention, and 
with the American agreement upon which we 
work — the Proclamation? — It is very difficult 
indeed to say anything definite about the view 
entertained in America upon a question of that 
kind, but we have taken pains to find out the 
attitude of several of the people who have taken 
most interest in copyright in America, and also 
.several of the American publishers, and not one 
of them has exhibited any symptoms of opposi- 
tion to it; but one never can gather what view 
would be taken if the thing were going into the 
melting pot, of course. 

Chairman. 

1257. And the reprinting clause would perhaps 
raise the question of the Convention of Berne — 
the necessity to reprint; because there you are 
putting a man under a condition in Canada that he 
is not under in the United Kingdom or else- 
where? — But we do not oblige them to reprint. 

1258. But if he is to get the benefit of prevent- 
ing foreign reprints of his book from coming into 
Canada he is obliged to reprint in Canada? — Not 
to recompose ; and I believe that technically get^ 
over it. 

Viscount Knutsford. 

1259. Are we altering the position of the 
nations that have joined in the Convention of 
Berne, making it now necessary for them to re- 
print? — I do not see that that is the effect of it. 
But I defer to your Lordship's opinion upon the 
subject. 

Lord Thring. 

1260. Can you tell me at the present moment 
what rights has Tauchnitz? Has he a right or 
not to import his books into Canada? — No, he has 
no right. There are no Tauchnitz editions on 
sale in Canada. 

1261. Why not? — Because they are foreign 
reprints. 

1262. But he has bought the English copy- 
right? — Not for England. 

1263. But supposing that he has? — ^If he has, 
ves ; but I am not aware that that is the case. 

Viscount Knutsford. * 

1264. You say that the question as affecting 
the Berne Convention was considered, and that 
so far as you could judge this proposed clause was 
not a contravention of the Berne Convention? — 
Yes ; we took some pains to put that very ques- 
tion at an early stage of our discussions to those 
persons whom we thought most likely to be able 
to give us a satisfactory opinion upon the ques- 
tion. 

1266. Lawyers ? — Yes ; and after goin^ into 
it they said they were unable to see that it did 
interfere with the Berjfce Convention, But I am 
»ot B^ lawyer. 

1266. I onh- wanted to raise the point so as to 
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know what you have done? — Yes, we did what 
we could in that matter, I am bound to say. 

1267. Have you ascertained from any other 
Colony — because, of course, Canada is in a pecu- 
liar position" — ^whether this kind of clause would 
be favourably received by, say, the Australian 
Colonies? — No, we haye not done that. The 
conditions of publishing in Australia are not quite 
the same as in Canada. 

1268. But, as I said before, we are not dealing 
with Canada alone ? — No. And perhaps I may 
emphasise this point, that we came into the dis- 
cussion of the question with the express object 
of arriving at a compromise that would put an 
end to the rather sterile discussions that have 
been going on on the question for several years 
between the Canadian publishers and English 
publishers, and between the Colonial Office and 
the Canadian Government. * 

1269. What do you call a sterile question? — ^A 
sterile discussion, I said. 

1270. Whether the Imperial Government has 
the right to legislate for Canada?— No, not that. 
It seems to be a sterile discussion, because it has 
not been fruitful. 

Lord Welby, 

1271. It is the discussion that you say has been 
sterile ? — Yes, the discussion has been sterile ; it 
has not brought about any result for several 
years. 

Viscount Kn tits ford. 

1272. A question was raised by the Canadians 
whether, since ihe Dominion Act, 1867, the Im- 
perial Parliament had any right to legislate on 
copyright matters for Canada. Sir John Thomp- 
son came over and discussed it with me then, and 
I offered him to state a case for the Privy Council, 
and he declined, I think very wisely. ' Is that the 
sterile question you refer to? — ^What I mean is 
that the discussion has been going on for so many 
j'ears. 

1273. Put aside the word sterile. Is that the 
question? — That is one among the questions; 
tbere are others besides. 

1274. But this proposed clause of yours does 
not put an end to that question? — No, it does 
not. 

1275. This clause assumes that we have the 
right to legislate ? — ^^es ; but it really sets aside 
the constitutional discussion. We only ask, not 
for general power of legislation, but for legisla- 
tion in a particular direction, Und if we get that 
we imagine that would suffice. 

1276. That it would practically work well? — 
Yes, that is the view that we have arrived at after 
discussing the matter. 

Lord Thring. 

1277. Then I gather that j^ou entirely give up 
what I understood was the thing that the Cana- 
dians contended, namely, that, as they said, their 
publishers could not make fair bargains with the 
English publishers, because the English pub- 
lisher would always, have expiensive editions. 
That is abandoned? — ^The matter Las really 
altered very much since the three-volume novel 
disappeared, and .the six-shilling book took its 
place, and really the whole question has altered 

its 
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Lord Thring — continued. 

its character since then. The plates of English 
editions are now qidte suitable for Canadian 
editions. 

1278. Therefore you have no grievance against 
English^ publishers in that sense. Tou do not 
care to have any compulsory power by paying a 
royalty? — No. This compromise was devised 
with the object of getting rid of that agitation for 
a licensing clause. I daresay your Lordships 
are aware that a Bill was drafted in 1895 for 
providing a complicated system of licensing. 
That Bill would probably have been brought for- 
ward some time soon, and it was with the object 
of providing a more practical method that we 
brought forward our clause. 

Chairman, 

1279. Then, in fact, your position is this : The 
authors of Canada consider that, if they can get 
the Imperial Legislature to legislate fairly in the 
direction that they wish and desire, they do not 
care to raise the question of whether or not the 
Colony should be legislatively independent of the 
Mother Country in this matter of copyright. 
They are quite willing to let that stand by? — 
Yes, I think I may say that. We wish to let 
such a question go aside, and to deal witii the 
immediate practical issue. 

Viscount Knutsford, 

1280. The passing of this clause of yours 
would show that we have retained the Imperial 
right to legislate? — Then it is so much the less 
objectionable. 

Chairinan. 

1281. That is a concession? — ^Yes. 

1282. Do you wish to saj^ anything more ? — 
No, thank you. 

Lord Welhy, 

1283. Might I ask a question with reference to 
ihe meeting of the Thini International Congress 
of Publishers, held yesterday? I think you were 
present? — Yes^ I was invited to go to it. 



Lord Welby — continued. 

1284. And you explainetl the clause which you 
have submitted to the Committee to-day? — ^I did 
not read the clause, but I explained the principle 
of it. 

1285. The Daily News gives the following ac- 
count: *'The Canadian proposal was warmly 
welcomed by the Chairman (Mr. John Murray), 
who said it was a ray of light full of promise for 
the future. After the proposal had been oflScially 
explained by Professor Mavor, Mr. Charles Long- 
man moved: * That it is eminently desirable in 
the interests of English owners of copyright, and 
for the maintenance of the Convention oi Berne, 
that some satisfactorj- arrangement should be 
entered into with Canada in regard to copyright 
matters. On these grounds the Congress desires 
to give a cordial support to the propositions 
brought forward by Professor Mavor.' This 
motion was seconded bv Mr. Fisher Unwin, and 
carried without a dissentient." Does that cor- 
rectly represent the opinion of the meeting? — 
Yes, that is exactly what occurred. It was 
entirely spontaneous, of course. 

Chairfnan, 

1280. Then the question whether or not there 
was anything in that proposal that went against 
the Convention of Berne was also discussed at 
that meeting ? — ^There was some discussion of it. 

1287. And the conclusion arrived at was that 
there was nothing in this clause against the Con- 
vention of Berne? — ^Those who spoke seemed to 
think that it rather tended to the maintenance of 
the Convention of Berne, because the intention 
of it was to settle the Canadian side of the ques- 
tion, and so prevent Canada from seeking to with- 
draw from the Convention of Berne. 

• 

1288. But was the question of reprinting gone 
into from the point of view of the Convention of 
Berne ? — No ; I cannot sav that it was. 

[The Witness is directed to withdraw. 
After a short adjournment. 
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Chairman. 

1289. Will you telh the Committee what is 
your connection with music ? — I have the honour 
to represent the Society of Authors, Composers, 
and Music Publishers of France, which comprises 
with very small exception the entile body of 
the lyric authors, musical composers, and music 
publishers of France. I received my appoint- 
ment immediately subseqttent to the 1886 Act 
coming into force to give effect to the Berne Con- 
vention, and I have been the representative o£ 
the society for the British Empire since that date. 
I desire to call your Lordships* attention to one or 
two points in this new Copyright Bill, which 
would, if allowed to remain, seriously prejudice 
the interests I represent. I may call your Lord- 
ships' attention to Clause 5, sub-section (0) and 
(7), dealing w^h the notice of reserve on publica- 
tion of musical wcrrfcs. Sub-section (6) makes 
it imperative that the reserve shall be printed 



Chairman — continued. 

so as to ensure the performing right; sub- 
section (7) in its first part, dealing with the pub- 
lication of the reserve by the party who owns 
both the publication and the performing right, 
is perfectly clear, and provides that the perform- 
ing right shall be extinguisEed in the absence 
of the printed reserve. In the latter part of the 
sub-section dealing with the rights being vested 
in different persons, that is to say, the right of 
publication and the right of performance, there 
is a civil remedy given to the i^uthor against the 
publisher in the absence of the printed reserve, 
but it is not clear whether the performing right 
is thereby extinguished if the publisher by 
neglect, wilful or otherwise, fail to print the 
reserve. 

Viscount Knutsford. 

l^%. Yes ; that point we have had before tw, 

and 
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and I think it is granted that the performing 
right mnst be secured — it must not be extin- 
guished ? — I am obliged to your Lordship. 

Chairmcm, 

1291. We shall consider, I understand, some 
Dew clauses on that point? — Thank you. It is 
my duty, representing the very large interests in 
this matter that I do, to call your Lordship's 
attention to the fact that the French society 
which I represent is a society which divides 
amongst its members very large sums annually 
from the collection of these performing rights. 

Lord Thring. 

1292. I do not think you need labour this 
point. The Committee are well aware that the 
question is that you wish the right not to be ex- 
tinguished ? — If your Lordship pleases ; then I 
shall be very pleased to know that that is so. 

1293. I do not say that that is decided 

Chairman. 

1294. At all events, we have it before us? — 
The performing rights are enormously valuable, 
ranging from a few shillings to hundreds of 
pounds yearly. The society has divided 500,000Z. 
amongst its members within the last ten years 
from these little performing rights. Having re- 
presented the society for ten years, and having 
come in contact with all the difficulties (and there 
are many, I assure you) of existing legislation, I 
am extremely anxious that whilst the public shall 
be safeguarded, the performing right of the 
author and composer shall be protected to the 
utmost extent possible. 

1295. Does your society include publishers as 
well as authors? — ^The publishers are, if I may 
say so, allowed to benefit from the collections of 
the society. Provided that they carry out the 
laws of the society they receive one-third of the 
net receipts of the society, or in the case where 
there is only the musical composer and the pub- 
lisher they receive one-half. 

1296. Then do I rightly understand that these 
suggestions that come from you as to the state 
of the law and how it should be amended are 
suggestions that come exclusively from the 
musical composers, or do the publishers concur 
in those suggestions? — ^I am representing the 
society which includes the music publishers 
with the author and the composer. I have to 
think of the author and composer before the i>ub- 
lishers ; and on this particular point it is obvious 
that the neglect of the publisher, whether it was 
wilful or otherwise, would do the author and 
composer a very great harm. 

1297. I may tjJte it, then, that your society is 
principally composed of authors and composers, 
and not publishers? — ^No; it includes the pub- 
lishers ; there are 240 of them in the society. 

1298. And how many authors and composers ? 
— ^Thousands. 

1299. Exactly ; they very greatly outnumber 
the publishers? — That is so. 

Lord Thring. 

1300. You represent a joint stock company, 
in fact? — ^It is a corporation by the law of 
France. 



Lord Thring — continued. 

1301. It is a corporation or syndicate who 
have agreed to join together and combine all 
their profits? — They elect their Council of Ad- 
ministration, and the Council have absolute 
power to control and administer the musical 
properties of the members. 

1302. Then they divide the profits amongst 
the shareholders? — After deducting expenses, 
various pensions, and other charges. 

1303. But you represent a corporate body? — 
Yes. Having regatd to what your Lordships 
have said, I will not take up any more time about 
that question of the reserve, which is the most 
important clause I have to speak about. 

1304. Do you admit that at the present time 
the right is extinguished, or do you not, if you 
do not give notice under the existing English 
law ? — ^It is ambiguous, but I do not think it is 
extinguished. 

1305. You do not gi\^ a decided opinion? — ^I 
do not give a decided opinion. 



Cfi 



lairman. 



1306. Then what is the next point? — Coming 
to page 13, Clause 39, the definition clause, a 
lyric or a set of lyrics as a property is not defined, 
it is not amongst those definitions. In regard to 
that I have to point out to your Lordships that a 
lyric is a very valuable property, and in that 
respect I may say that I not only represent 
France, but in my own work here, as the business 
representative of more than one lyric author, I 
have found the property of the lyric author very 
largely increasing in value of late years. I may 
mention that the late Harry Greenbank, whom I 
represented from the commencement of his career 
fill the other day, when he unfortunately died, is 
a typical example of the value of the performing 
right of an author who confines himself entirely 
to lyrics. You will find that that form of pro- 
perty is not mentioned in these definitions at all, 
and I would respectfully suggest that it may be 
so. 

Viscount Knutsford. 

1307. Have you any words to suggest, and 
where would they be inserted? Would the mere 
insertion of the word " lyric '' after " burlesque " 
meet your view? — ^Yes, I think that would do — 
" lyric or set of lyrics." 

Lord Thring. 

1308. Is it under a musical work or a dramatic 
work that you want it inserted? — Under a dra- 
matic work would be better. 

Viscount Knidsford. 

1309. I suggest after the word " burlesque " P 
— Yes. It has been a matter of litigation, I think^ 
whether a lyric is a dramatic work, and there are 
many lyrics which cannot by any possibility be 
called dramatic, but are a verv distinct and 
valuable property. 

Chairman. 

1310. What do you mean exactly by lyrics — 
the words of a song? — The words of a song. If 
your Lordship will allow me I will refer to one 
particular set of lyrics and to a particular case in 
point, which the other day was very severely 
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Chairman — continued. 

criticised bv a witness who came before your Lord- 
ships. That was a case where a song, a French 
chansonette, was bought in Paris, was introduced 
into England, was adapted to English words, the 
music to it was orchestrated and introduced into a 
comic opera here, entirely without the knowledge 
or permission of* the owners or publishers or 
myself; and the -performances of this work had 
been going on for one month before- it was 
brought to my notice. On' that composition, in 
Erench, of course, was printed that '* all rights 
of publication, of public performance, of transla- 
tion, of reproduction, and of arrangement are 
res^ved for all countries," and one would have 
thought that that was a notice sufficiently sweep- 
ing and comprehensive for anybody purchasing 
such a composition; but none the less no notice 
'was taken of any portion of this resen'e, and the 
composition was taken possession of, translated, 
adapted, arranged for orchestra, and introduced 
into the opera for which it was bought. I had, 
of course, to apply for payment for all the per- 
formances that had taken place. I was imme- 
diately met by the management courteously, and 
a contract was entered into for the continuance 
of the composition, which is being played and 
paid for at the present moment. Therefore, with 
your Lordships' kind peimission, I will expostu- 
late, if I may use the phrase, against evidence 
being given to your Lordships without any au- 
thoritv, because such a statement as was made 
the other day was entirelv unauthorised bv the 
management, and gave a very false impression 
indeed. 

Viscount K nuts ford, 

1311. You mean Mr. Glover's statement? — Yes, 
Mr. Glover's statement ; he gave a very false 
impression indeed a» to the exact circumstances 
of the case. 

1312. As I understood that case it was the 
composer who, though he was a member of the 
French Itepertoire, gave leave to the publisher. 
Mr. Glover said, at Question 987 : " Without 
going fully into the correspondence inl great 
detail, what is the line they took — that they had 
the copyright from some French author? — [A.) 
Yes ; from M. Delormel " ? — That is a different 
case ; I was going to refer to that en passant 
presently, but this is the case that Mr. Glover 
referred to as a very great hardship upon the 
publisher. He said (if I may read the Times 
report) that the composition '* was bought quite 
" innocently in Paris, and after it had been per- 
*' formed for a month the theatre people got a big 
*' claim for damages, and that was the first inti- 
" mation they had that they were infringing the 
'' copyright of the piece. He suggested that in 
*\such circumstances it should be made a preli- 
" minary condition to an action lying in England 
" for damages that notice should be given to the 
'* offender that he was infringing a copyright." 
There was no action proposed for one moment. 
The musical conductor was a personal friend of 
my own, and I immediately intimated to him 
that my attention had been called to the fact that 
for one month thev had lieen usinof this com- 

a CD 

position, and infringing the rights. 



Chairman. 

1313. What Mr. Glover says at Question 996 
is : *' Our contention is, and what we want to get 
is, that there should be some kind of list of the 
French compositions delivered to us, so that we 
should have some intimation of what his copv- 
right includes " ?—l will come to that. 

1314. That is a different case, is it?— That is 
quite a different case. I am going to connect 
that piece of evidence of Mr. Glover's, which is 
put as an unconscionable act on the part of the 
author or his representatives, and to ask you to 
connect it with the value of the lyric as a sepa- 
rate quantity altogther. Here is a case where 
a single composition was brought in to increase 
the strength of a comic opera, and, as a matter of 
fact, was judged so valuable after its introduc- 
tion that there was no question of taking it out, 
even though it had to be paid for for every per- 
formance, and, as a matter of fact, it is at the 
present time included in the performance of the 
opera into which it was mtroduced. 

1315. Then your story is that so far from their 
not knowing or not having an opportunity of 
knowing for a month that they were doing wrong, 
they must from the beginning have been con- 
scious that they were doing wrong? — ^They ought 
to have been, if they had properly read'the notice 
which the composition bore on its title page, that 
the rights of performance were reserved , and I 
have never seen a French publication which so 
comprehensively reserves all rights as this par- 
ticular composition happens to do. 

Viscount Knutsforil, 

1316. This is the question, 102G, I think, that 
you mean to refer to in Mr. Glover's evidence: 
** The suggestion is that before any proceedings 
could be started in an English court, it must be 
first proved that the society's agent in this 
country had notified the performers that they 
were performing a piece in the repertoire for 
which they have not been paid. ... If the 
agent of this society writes and says: ' Dear Sir, 
you ar.e now playing a composition (or have 
been) which is in the repertoire of my society, 
and such performance is an infringement. I 
wish to give you notice you must discontinue so 
doing; if not, I shall take proceedings against 
you,' that would meet the case. But that is 
not what happens. What happens is that the 
gentleman immediately writes a letter and starts 
proceedings. A few weeks ago a song was intro- 
duced at the Lyric Theatre called L/a Polha des 
Anglais, and this song was performed there for 
a month. The people at the LjtIc Theatre 
bought the song in Paris, and performed it inno- 
cently for a month, then they suddenly got a big 
claim for damages." That is the case you 
mean ? — Yes, that is the case I mean ; but it is 
absolutely untrue. 

' 1317. Would you mind reading the words of 
the reserve again ; does it forbid the right of 
performance on the reserve ? — " All rights of 
publication, of public performance, of translation, 
of reproduction, and of arrangement.". 

1318. Therefore the people who bought the 
song must have bought it with the notice upon 
it ?— Certainly. 

1319. It could not have been the first intima- 
tion P—No ; and these proceedings have a pub- 
licity 
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Viscount Knut8f(y}*d — continued. 

licity which makes it necessary for me to ask 
your Lordship's permission to state this : That on 
no occasion since the society has been represented 
in England has any action ever been taken until 
due and repeated notice has been given to 
the parties interested that they are infringing the 
repertoire, and that so far from exercising the 
powers ihskt legislation has given to me, I nave 
from the very first done my utmost to give every- 
body the greatest assistance in my power, and 
the bureau of the society is open at all times 
to give the public and anyone interested any and 
every possible information. If your Lordships 
please I will now show you why it is impossible 
to comply with the request that is constantly 
made : *' Give xus a list of your compositions." The 
chief reason (though there are several) for our 
not being able to comply with that request, is the 
enormous extent of the repertoire, which goes 
back to the extreme limit of protection granted 
by English legislation to foreign works, and the 
conflicting condition which has been brought 
about by the legislation of 1882 and 1886. The 
legislation of 1882 inaugurated the necessity to 
print the reserve of performing right on the com- 
positions. The legislation of 1886, in Section 6, 
gave sweeping retrospective protection to the 
foreigner with the reserve (and a very awkward 
reserve indeed, ^s we have proved, in the com-' 
mercial working of the Act) that where British 
subjects had performed works which were there- 
after being retrospectively protected, such in- 
terests should be respected, and that, therefore, 
the foreigner was not able to challenge the interest 
of the British subject who had previously to this 
retrospetcive legislation performed a particular 
work. But the retrospectivity of the 1886 Act 
brought under the protection of English legisla- 
tion hundreds of thousands of works, because its 
effect goes back to the extreme limit of protection 
granted in copyright and performing right. It 
will therefore be seen that a society such as mine, 
representing practically the musical output of a 
great nation, will control works in hundreds of 
thousands, and it would be utterly impossible for 
us to classify in list, we should not be able to 
tnow the different conditions of the works, and in 
all cases where an individual wants special in- 
formation it has to be inquired into specifically 
before such information can be given. 

Chairman. 

1'120. Then do you say that the law, as laid 
down in 1886, did not give you sufiBcient protec- 
tion in respect of copyrights that had not got this 
reserve already printed upon them ? — ^I am afraid 
I have not made myself quite clear. 

Viscount Knvtsford. 

Vi2\. I understand you to say that one of the 
difficulties in the way of giving information as to 
the contents of the repertoire is the retrospective 
action of the Act of 1886 P— Yes. 

Lord Thring, 

1322. Tou do not complain of the law ; you 
only assign this as a reason why you cannot give 
a list ? — ^Yes, the 1882 Act made it necessary to 
put the reserve on. Previous to that there were 
hundreds of thousands of works on which there 
was no necessity in the absence of legislation to 
^ut a reserve. 

(0.23 ) 



Lord Thring — continued. 

1323. But you are only giving your reason, I 
daresay a verj^ just one, why you could not give a 
list? — That IS all. I am anxious for it to be 
known that it is beyond human possibility for a 
list to be given. But a great deal of correspond- 
ence is published, and people who do not tnow 
the law accurately, give gratuitous information 
which causes much false impression, and the 
foreign author is held up (or, rather, his repre- 
sentative) as very nearly, I am sorry to say, a 
blackmailer when he asks for the legitimate fee 
for the performing right of his work. 

Viscount Kmitsford. 

1323*. That is really only an answer to evidence 
which has been given, and does not apply to the 
Copyright Bill P — ^Yes. I trust your Lordships 
will now kindly consider the point of a lyric being 
defined. 

1324. You are more competent to define it than 
anyone? — ^A ** lyric or set of lyrics," is what I 
suggest. 

Lord Thring. 
1326. Is it not contained in the definitions P — ^I 
have carefully gone through it, and I cannot see 
that any word in this list of definitions is appli- 
cable to the word ** lyric or set of lyrics." 

1326. What is a lyric ; is it a French word or 
an English word? — I believe it is an English 
word. 

1327. We know what a lyric poet is ? — Take a 
set of lyrics — take, for instance, " Queen of my 
Heart" ; you cannot call the poetry "of that com^ 
position a dramatic work. In fact, it has been 
held, I think, on one or two occasions that certain 
classes of lyrics are not dramatic works ; and as it 
is not defined here it might really deprive a lyric 
author of any existence — at law. 

Viscount Knvisford. 

1328. I see the libretto of an opera is put into 
the definitions, so that it is not out of place that 
a lyric s£ould come in ; it is the same style of 
work ? — In collaboration the lyric author is a per- 
fectlv distinct author from the dramatic author. 

1329. Take the numberless editions of lyrics 
that we have — it means songs? — ^Yes, songs in 
connection with music; but I am asking that 
your Lordships should consider the definition of a 
lyric or set of lyrics as an entity apart from music 
or apart from dramatic author; because these 
l\Tical writers exist, they are not dramatic 
authors, and their works are of very great value. 

Chairman, 

1330. But are they not just the same as the 
author of any other poem. Is it not simply a 
case of literary copyright ; a man has the same 
literary copyright in a lyric that he has in any- 
thing else that he writes, has he not? — I do not 
think it is defined here. 

Lord Thring, 

1331. How do you perform a lyric? — ^You sing 
it. 

1332. Then it is a musical work? 

Chairman, 

1332*. I do not quite understand what your 
point is. I thought you said just now that 
if a man writes words that might or might not 
be set to a song, which you would call a lyric, in- 
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Chairman — continued. 

depandently of its being set to music it' should 
have some protection ? — I want to have some pro- 
tection if he sets it to music. 

1333. He has the ordinary protection of the 
literary copyright, surely. Tou can no more 
perform Tennyson's " Come into the Garden, 
Maud " before the copyright is out than a work 
of Charles Dickens's or anything else? — ^To leave 
printing out of the question for a moment, what 
about performance? 

Lord Thring. 

1334. How can you perform a lyric? — By 
singing it. 

Chairtnan. 

1335. Then it is set to music? — ^I am quite 
willing to accept your Lordship's decision on that 
point; if it is a musical work, that entirely 
<.*overs it. 

Viscount Knutsford, 

1336. " * Musical work ' means any combina- 
tion of melody and harmony, or either of them, 
printed, reduced to writing, or otherwise graphi- 
cally produced or reproduced " : that would not 
cover the words of a song? — ^I do not think it 
would. I have carefully analysed the list, and 
I cannot see that it is covered in this list of 
definitions. I feel sure that if you would kindly 
introduce that phrase " lyric or set of lyrics " it 
would be thoroughly acceptable to all concerned. 

1337. Where would you put the words in?i — 
Under the heading of " dramatic works." 

1338. " * Dramatic work,' in addition to being 
included in the definition of book, means every 
tragedy, comedy, play, drama, farce, burlesque, 
libretto of an opera" — after that? — ^Tes. 

1339. What would you put in ? — " Lvric or set 
of lyrics.'* 

Lord Thring, 

1340. Do you put in lyric as a substantive? 
There is no such thing as a lyric in that sense in 
England. Thousands of lyrics could not be 
performed? — It is precisely for that reason that 
I want to get a lyric defined — that that parti- 
cular class of work shall be defined and be an 
entity in this definition. 

Viscount Knvisford. 

1341. " Lyrical work " ?— Yes, " lyrical work " 
would do. 

Chairman, 

1342. Or " set of lyrics " ?— Yes. 

Viscount Knutsford, 

1343. I do not think you want " set of lyrics " 
— ** lyrical work" would do? — ^I am obliged to 
your Lordship. 

Lord Thring, 

1344. Has it ever been decided that a lyrical 
work, as you call it, is not a dramatic work? — ^I 
think it has. Take a set of love verses, for in- 
stance (and there are many of them in an 
ordinary operetta), the author of those verses is a 
very distinct individual from th** author who za 



Lord Thring — continued, 
writing the operetta itself ; his interests are alto- 
gether different, and he is paid separately— he 
has his separate contracts with the management 
and with the publishers ; he derives separate 
royalties ; and he really is not included in this 
list of definitions. 

1345. But I have always understood that if 
you have a song as part of an opera that is pro- 
tected as part of the opera, though per se it is 
not part of the opera — ^I mean that you would not 
call it an opera per se? — But it is because this 
list of definitions is so exact and is evidently 
intended to include every definition that shall be 
subject to copyright and performing right pro- 
tection, that I bring it before you. 

Chairman, 

1346. Do you not mean a " lyrical work set to 
music " ? — Yes, I shall be very content with that. 
Supposing it is recited, by-the-bye P 

1347. Can you not recite a lyric if it is set to 
music 

Lord Thring, 

1348. If it is part of a drama — ^take any of 
Shakespeare's songs — ^they are not strictly 
dramatic works, but if they are J)art of a drama 
they are surely part of a dramatic work ? — ^I shall 
only be too pleased to know that it never is a 
matter for litigation or trouble ; but as we are 
receiving amended legislation, and vastly im- 
proved legislation in manv respects (I am glad to 
say) to the existing legislation, and as this list 
of definitions is so complete, it would seem a pity 
to leave out a very valuable class of work which 
in my humble judgment is not mentioned. 

Chairman, 

1349. I should certainly suggest that if yon 
do put in "lyrical work," it is a term of such 
extraordinarily wide signification that you had 
better cut it down in some way, such as " lyrical 
work set to music " ? — ^If your Lordship pleases. 

Lord Thring, 

1350. I do not wish to deprive you of the value 
of it, but I am only thinking that if it is not part 
of a dramatic work or musical work it is im- 
possible to include it, and I cannot understand 
any sort of poem or recitation if it is part of a 
drama or musical work that would not be in- 
cluded in the definition? — I am afraid if vour 
Lordship reads the definition of " musical work" 
you coTild not possibly include a set of lyrics in 
it. If you will allow me to read it, the wording 
of it as proposed is " * Musical work,* in addition 
to being included in the definition of book, means 
any combination of melody and harmony, or 
either of them, printed, reduced to writing, or 
otherwise graphically produced or reproduced." 
That certainly does not mention lyrics. 

Viscount Knvisford, 

1351. That does not touch words at all ; it is 
purely music? — ^Yes; and inasmuch as a lyric 
is (and I accept his Lordship's suggestion) and 
should be in association with a musical setting, 
it is obvious that if it is not included in this 

definition 
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Viscount Knutaford — continued. 

definition of a musical work or anywhere else, it 
must be either left out altogether, or included in 
some such form as your Lordship suggests. May 
I now call your Lordship's attention to another 
point : that, so far as I can see, the Bulwer Lytton 
Act, which requires an assignment of the per- 
forming right to be in writing, is to be repealed 
in this Bill ; and I woidd venture to ask your 
Lordships' consideration as to whether that con- 
sent in writing may not be retained. 

1352. Is that in a special clause? — Clause 41, 
dealing with repeal, includes the repeal of the 



Viscount Knwtsford — continued. 

Bulwer Lytton Act. The assignment of the 
author in writing is a most essential fac^r. 

Chairman. 

1353, Is there any other point? — ^No; I have 
covered all the ground I wish to, and I am very 
glad to hear that your Lordships have already 
a clause dealing with the non-extinguishing of 
the performing right, which is of grave im- 
portance to the very large interests I have the 
honour to represent. 

[The Witness is directed to withdraw. 



Mb. EDWARD CUTLER, q.c., is re-called ; and further Examined, as follows : 



Chairman, 

1354. I UNDERSTAND that the clauses which you 
were kind enough to undertake to draft for the 
Committee are now ready? — ^I have them Kfere. 

1355. Then will you please hand them iS ? — ^If 
your Lordship pleases. {The same are handed 
in.) 

1356. I believe you wish to make some re- 
marks upon these suggested clauses ? — ^I do. In 
the first instance, as regards Clause 4, sub-section 
(6), that seems to me a convenient place to put 
it, " authorised translations shall be protected as 
original works," and then I have suggested to 
the Committee that a point which has always 
been overlooked (I do not know why) should 
now be dealt with. " The reproduction or multi- 
plication of copies of any improvisation whether 
musical, literary, or dramatic, shall be treated 
as an infringement of copyright in such improvi- 
sation, and all penalties and damages herein 
annexed to infringement shall apply thereto." 
If you do not think it of sufficient importance 
YOU will no doubt say so ; but it is a very short 
matter. There has never been anything in the 
Act of 1842 or any subsequent Act which pre- 
vents a person who is a skilled musician from 
going and taking down an improvisation of 
music. 

Yiscount KnvJtsford, 

1357. You are proposing a new sub-section ? — 
Yes. 

Lord Thring. 

1358. Why do you want authorised transla- 
tions ? — ^I suggested that that should be put in. 

Chairman. 

1359. Yes, you suggested before that Clause 9 
of Lord Herschell's Bill as to translation should 
be inserted ? — ^Yes, quite so ; it is in the Berne 
Convention, and it has been thought necessary. 
Lord Thring met me by saying that a translation 
of Lucretius and some others he mentioned, which 
had special value, would consequently be pro- 
tected; but it is not quite certain tnat every 
translation would. 

Lord Thring. 

1360. "Authorised translations," that would 
not include half the translations in the world. 
James' " Sophocles " does not want to be 
authorised, and Munroe's '* Lucretius " is not an 

(0.23.) 



Lord Thrivg — continued. 

authorised translation ? — No, because it is out of 
time. But you must qualify it in that way; 
otherwise you might be having translations 
which were not authorised, and it might be 
thought that it would apply to translations which 
were illegal and unauthorised by the author. 

Viscount Knvtsford. 

1361. But it is in Lord HerschelFs Bill, " The 
Act shall apply to a lawfully produced transla- 
tion of a book in like manner as if it were an 
original book"? — And it is in the Berne Con^ 
vention. 

Chairman. 

1362. You mean "otherwise than unautho- 
rised " ? — ^Yes, quite so. 

1363. I should be inclined to say "Transla- 
tions otherwise than unlawful"? — ^Yes, cer- 
tainly. 

Viscount KnxUsford. 

1364. But this protection for an improvisation 
is a new sub-section ? — ^Yes, this is a new thing 
altogether, which has never suggested itself to 
anybody, because probably the framers of the 
Acts were not familiar with music. But it is a 
thing that is sometimes done; the art of im- 
provisation is acquiring a certain value. Guil- 
mant comes over here, and is a man of extra- 
ordinary power, and can compose out of his own 
head, as he goes on, the most complicated music — 
fugues, and so on. But here again (I am sorry to 
mention myself, but I cannot illustrate my mean- 
ing without), I once noted down the exposition 
of a fugue as Guilmant played it, and I jfilled it 
up, and I showed it him afterwards, and he said, 
** It is all right." I might have sold that to 
Jf ovello's for 10?. if I had liked. And it used to 
be frequently done ; not so frequently in Eng- 
land, because the art was not so common for- 
merly, but now these Frenchmen come over here 
and improvise, and Germans too, and English 
people do it to some extent. I have known it 
done. Alfred Mellon, who was a verv clever 
musician, told me one day, " I have just been for 
Chappeirs to take down*^ the improvisation of a 
celebrated pianoforte player, and we are going to 
publish it." That is the sort of thing that re- 
quires protection, just as much as if the improvi- 
sation was a printed piece ; and there is no pro- 
tection at all for it. 

M 2 1365. How 
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Lord Thring, 

1365. How does your clause make it an in- 
fringement of copyright of that improvisation, 
if the improvisation has no copyright ? — At pre- 
sent it is not, and I want to make it so. 

1366. But this clause does not make it so. It 
assumes that there is copyright in improvisation, 
and at present there is not? — ^If it is badly ex- 
pressed I am sorry ; I thought it was sufficient. 

1367. But I think it is extremely important, 
because it shows that you are going to create 
altogether a new subject of copyright. You 
must put a separate clause in for improvisation 
if vou want it, and you must define what it 
means ? — I do not think there would be any diffi- 
culty in defining what it means. 

1368. Supposing a man takes down your con- 
versation, would it be an infringement of copy- 
right to repeat it ? — That is not an improvisation. 

1369. What is an improvisation P — A man 
who sits down and plays a piece of music then 
and there, which he composes as he goes on — or 

a sermon. 

1370. If he writes it down he has copyright 
in it ? — But I am assuming, as in this case which 
I put to you, that it was never intended to be 
written down. Guilmant never intended this 
fugue to be published. He is a man of extra- 
ordinary power, and can fascinate his audience. 
It wad at the Trinite at Paris, where he occa- 
sionally gives improvisations. 

Viscount KnvJtsford, 

1371. Take a man who improvises verses, as 
Theodore Hook did. Should you say there was 
copyright in those words? — Not without this 

clause. 

1372. But it would be a new copyright ? — That 

is my point. 

Lord Thring, 

1373. Tou must enact it first? — Does not it 
create a copyright if you say that if I reproduce 
a man's improvisation it should be an infringe- 
ment of copyright in it ; does not that render it 
unnecessary to have another section to say it 
shall be the subject of copyright? 

1374. I think not ? — I take it from your Lord- 
«hip, of course. 

Chairman, 

1375. Woidd not improvisation be slightly 
analogous, I do not say altogether, to the lec- 
turing right. A lecture is an improvisation ? — 
It would be qua literary matter, but not qua 

matter. 

1376. I am only saying that it is to some extent 
.analogous? — A very good analogy, no doubt. 

Lord Thring, 

1377. But surely an improvisation is not neces- 
sarily musical ? — No, it is not ; but Lord Monks- 
well says is it not to some extent governed by 
ihe clauses. I do not know whether his Lord- 
ship would say that it would actually fall within 
them, but I understand him to suggest that it 
would only require slight alteration to include 
improvisations under the head of lectures — that 
is, literary. But musical improvisation would, 
jof course, come under a different part of the Act. 



Viscount Knuisford, 

1378. What difference is there between a 
musical improvisation and a literary one ? — I do 
not know that there is any in principle, but in 
form there is, because they are treated in different 
parts of the Act. 

1379. But neither of them are treated at 
present ? — Except in so far as a lecture is an im- 
provisation. 

1380. A lecture is a book, but it is the right 
of lecturing that is dealt separately with, that {% 
all? — No doubt. 

Chairman. 

1381. A lecture ie not a book till it is written 
do^^n ? — ^No. 

Lord Thring. 

1382. But take this case. A lady sits dovu, 
as I believe a clever lady will, and plays offhand 
a piece of music out of her head, which piece of 
music has never been published before, and 13 
not written down. Is that an improvisation 
within the meaning of this clause. She does not 
sing, she plays the pianoforte? — Yes, if it is 
invented as she plays, that is certainly an im- 
provisation. 

1383. Supposing it is not invented as ^he 
plays; supposing she does it from memory?— 
Then it is protected. 

1384. But I mean supposing she has never 
written it down, but composed it beforehand, 
like the poets do ? — If you put a case very near 
the line like that, it would no doubt fumisli 
matter for investigation and cross examination. 

1385. Do you mean to include that? — I am 
sure I do not know. 

1386. What is the difference? — If it were 
not composed a long time before, or committed t<i 
memory, I suppose it would be included. 

Chairman, 

1387. Surely one is just as much entitled lu 
copyright as the other ?< — ^As much entitled: but 
I was thinking of the word " improvisation/' lie- 
cause improvisation implies something done on 
the spur of the moment; but I shall be very 
much obliged if the word could be improved; if 
some word added to it to comprise the case thai 
Lord Thring put that would make it more com- 
plete no doubt, 

Lo(rd Throng, 

1388. What I am afraid of is that we should 
extend copyright to things it never was intended 
to be extended to. Is it for the public benefit 
that we should include! these improvisations?—! 
put it before you. It has not been made the sub- 
ject of copyright before, for the reason I already 
gave, because probably the framers of the Act 
had to get everything secondhand, and, of courrf, 
the case was not suggested to them ; and also be- 
cause the art of improvisation had not been ci 1- 
tivated so much as it is now. 

1389. Corney Grain's entertainments were all 
improvisations, were they not?— No; his songs 

were mostlv printed, at all events written. 

^ ^ 1390. But 
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Lord Welhy, 

1390. But many celebrated improvisations are 
supposed to have been very carefully prepared 
beforehand, are they not ? — No doubt. 

Viscount Knvisford. 

1391. But Corney Grain would have been pro- 
tected under the word " entertainment," I should 
think? — Qua performing right. 

1392. Yes, but it ia a dramatic work ; which is 
defined thus : " In addition to being included in^ 
the definition of 'book' means every tragedy, 
comedy, play, drama, farce, burlesque, libretto of 
opera, entertainment, or other dramatic work, 
whether set to music or otherwise"? — I do not 
think there is any doubt that Corney Grain vvould 
have been protected. 

Chairman. 

1393. What would happen supposing that you 
took down' from memory the score of an impro- 
visation. Then the score that you have taken down 
is clearly a subject of copyright if you like to 
apply for it, I suppose? — ^Al though it is not 
my own work, I think the courts would struggle 
very much against including it. It may come 
within the letter of the Act. Are you speaking 
of the present law? 

1394. Yes? — If I write down another man's 
composition I am not the author of it. I think 
the word "author*' in the Act of 1842 would 
cover it. 

1395. So that in' point of fact at present there 
would be no copyright at all unless the person 
himself was to choose to write it down and get 
copyright ? — Just so. If the thing is suggested 
it will form a new trade, not a ven- widely spread 
thing, because it requires a good deal of aptitude 
and quickness to take the things down, and be- 
cause improvisation is even still a somewhat rare 
talent. 

Lord Throng. 

1396. But it is a very wide question. Why is 
nut the Chairman's speech in the House of Lords 
a literary improvisation ? — ^I do not say it is not. 

1397. Then is there to be copyright in it? — ^I 
am only addressing myself to musical impro- 
visation. 

1398. No? — I said musical, literary, or drama- 
tic — that is true. 

1399. Then I think it is a pertinent question, 
because I have expressly excluded speeches?-*-* 
Then ** lecture and improvisation " you would put 
in the definition ** shall not include a political 
speech." 

1400. But I have struck out, and intend to 
submit to the Committee very strongly that in 
lectures we ought not to include either sermons 
or speeches? — In dealing with that in this 
clause (as on one or two occasions I have dealt 
with similar cases) what was fixed in my mind 
was musical improvisation ; and then it seemed 
to me that if I put it ** musical " alone it would be 
such a very strong exclusio alterius that I added 
the words "literary or dramatic." 

1401. But I think that makes all the difference. 
" Literary," you admit, cannot stand ? — Not with- 
out some exception. 

(0.23.) 



Lord Thring — continued. 

1401. Then " dramatic improvisation " ; if it 
is not a dramatic entertainment, what does it 
mean? I do not see how you can have a drama- 
tic improvisation as distinguished from a sinking 
improvisation. Supposing I come forward and 
suddenly out of my own head, do as we do 
to amuse children, make a lot of speeches upon 
fantastic things, do you mean that to be a drama- 
tic improvisation? — De minimis. 

Viscount KnvJtsford. 

1403. Surely the real answer is that we have 
a Bill referred to us which we have to settle, 
but we are not to invent new copyrights, and 
put in new matter? — ^If your Lordship says so 
then I cannot pursue it. 

1404. I think it is beyond our jurisdiction 
altogether to put in a new Copjoight. Let us go 
on to the next clause ? — Then the next Mr. Moiil 
has dealt with. The clause as proposed, instead 
of Lord Thring's, is this: "If the performing 
right and copyright of a dramatic or musical 
work are vested ini the same person the owner 
shall cause to be printed, in a conspicuous part 
of every copy, notice that performing right is 
reserved; and in 'default of such printing in 
every copy, performing right shall be extin- 
guished." So far that works all right ; there is 
no injustice. 

Chairman. 

1405. Do you propose to put in " dramatic or,'* 
because I think Mr. Scrutton suggested that this 
question of notice should n^t apply at all to the 
drama? — It seems to me to stand on the same 
footing. 

Viscount KnuJtsford. 

1406. What Mr. Scrutton says is : " It is new 
as to dramatic works"? — ^Yes, but it is just as 
important. 

Chairman. 

1407. I take it, then, that you wish it to be so ? 
—Yes. 

Viscount Knvisford. 

1408. What is your amendment? — What I 
objected to was this: that in the first instance 
in Lord Thring's clause where the performing 
right and copyright were vested in different per- 
sons it put it in the power of the owner of tke 
copyright to pay the penalty of 20/., and to 
destroy the performing right. 

1409. That we have had before us over and 
over again ? — Then I should ask you to consider 
my clause. 

1410. Then it is a clause to give effect to that, 
you mean ? — ^Yes, it is a clause to give effect to 
that ; and the only way I see in which that can 
be done is by saying that supposing the copyright 
owner, being master of the situation, and being 
able, by his omission to put upon the copies that 
the performing right is reserved, to destroy that 
performing right, the public shall not be pre- 
judiced by his omission, nor shall the owner of 
the performing right ; but if the owner of the per- 
forming rights sues anybody who is lulled to sleep 
by getting these copies without the notice that 

he 
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Viscount Knutsford — continued, 

he should look to the copyright owner, and the 
copyright owner who has done the wrong shoxdd 
be the person to indemnify him. There was 
another alternative (but it seemed to me that it 
would not work) that the copyright owner should 
indemnify the owner of the performing right. 

1411. Ko, we do not want to extinguish the 
performing right? — Exactly. Then may I ask 
you to read with just a little care this Sub-section 
7, because I have turned it every way and cannot 
see the fallacy. " After any assignment of per- 
forming right the copyright owner shall so print 
or write such notice; but no defaidt in this 
respect shall prejudice the performing right if 
still existing, and the copyright owner shall be 
liable to indemnify any person who may be sued 
for infringments committed after such default. 
It shall be a valid defence to such claim for in- 
demnity that the infringer had actual notice or 
knowledge that performing right was in exis- 
tence." 

1412. First, if the copyright and performing 
right are vested in the same person, that is all 
right. Then if you separate the rights, and the 
performing right is assigned to A. B. the owner 
of the copyright shall so print or write such 
notice ; but no default in this respect shall preju- 
dice the performing right. Then you go on to pro- 
vide for tiiird persons who may be injured, that 
they shoidd go against the copyright owner and 
he should give an indemnity P — ^Tes. 

1413. The great thing is to keep alive the per- 
forming right ? — ^No doubt. 

Lord Thring. 

1414. The performing right is not kept alive 
now as the books say P — Qtui music ? 

1415. It is extinguished if the notice is not 
published, although the man cannot help itP — 
Is that soP 

1416. So the last book I looked at said. But 
I rather agree with your clause? — One cannot 
carry everything in one's head. I thought it was 
not so — ^there have been so many shif tings. 

1417. However, I think your clause is a very 
good one 

Viscount KniUsford. 

1418. What is the next thing? — May I ask 
the Committee if they are going to deal with 
that clause, that they would just notice my 
reasons, which are given on the draft. It may 
refresh your memory when you come to the point 
again what there is necessary to ciu*e in Lord 
Thring's provision. Then passing on next to 
Clause 16, 1 have set out the whole of the section 
in order to avoid the difficulties of reference. 
The only thing in the sub-section where I want 
any change in that which relates to the lessee 
or occupier of a place of dramatic entertainment, 
that is Sub-section (2). ** In any case where the 
lessee or occupier of any place of dramatic enter- 
tainment shall part with the possession thereof 
to any manager, person, or persons, for the pxu*- 
pose oi enabling dramatic or musical perform- 
ances to be given, or shall grant any permission 
for such purpose, such lessee or occupier shall 
be jointly and severally liable with such manager 
or other person or persons in damages to the 



Viscount Knutsfm^d — continued. 

owner of the performing right in any dramatic 
piece or musical composition which may be per- 
formed in infringement of such performing right* 
as the consequence of such possession so parted 
with or permission so given. This sub-section 
shall not apply to any such lessee or occupier 
who is entitled under a lease or agreement for a 
term of more than six calendar months from the 
granting thereof.'' As the clause was drawn in 
the. Bill it would hit a person who ought not to^ 
be hit, namely, the owner of the theatre, and that 
would be extremely unjust. 

Lord Thring. 

1419. Would you accept this, "The lessee or 
other person in occupation"? — ^No. I do not 
think that would do, because the lease may be 
one for 99 years, and it woidd be extremely un- 
fair upon a man who has invested a sum of 
money, and got a theatre, and bought 
what is practically the freehold, a lease 
for 99 years, merely as an investment (per- 
haps a .parson down in the country, or 
a widow), who knows nothing about theatricals, 
beinp^ simply a commercial transaction, and can- 
not be expected to supervise the pieces given at 
that theatre. I put it in to meet a case that 
arises in practice where the hardship exists, so 
that it shall only apply to a lessee who has a lease 
or agreement for six calendar months — ^perhaps 
a year would be better. The case we want to hit 
is this, as in the case that happened actually in 
the case of " Trilby " — ^it is as good an instance as 
any, but it happens very often. " Trilby " was a 
great success in London as a play, and Beerholm 
Tree was going to take it round the provinces on 
tour, which is usual ; but a man of straw, an actor 
who was ndl very well known even as an actor, 
and had not got a farthing to pay damages, goes 
and runs the risk of going rouncf the provinces 
and sweeping up the audiences before the time 
comes for Tree to start. Then Tree comes to me 
to get an injunction and damages. We cannot 
hit the lessee of the theatre, because he has not 
performed the piece ; it is held that the lessee 
of a theatre is not liable under the present law 
unless he supplies the actors ; and the actual 
manager, this actor, was not worth powder and 
shot. Therefore, we want to hit the person wlio 
has the theatre for, what is generally done with 
a provincial theatre, six months or a year (for a 
season), and who may be fairly supposed to ask 
the question if he does not know (as he would in 
almost every case) whether the piece was a piracy 
or not ; at all events he miprht satisfy himself on 
the subject, and he is a sufficiently substantial 
man for you to get damages from nim. But it 
would not be fair to hit the lessee or owner, who 
is not the dramatic lessee or owner, but has tho 
place for a large number of years. 

Viscount KmUsford. 

1420. It would be very fair to hit him. You 
have adopted Lord HerscheH's sections? — ^Yes, 1 
invented the clause. 

1421. But it would be very fair to hit the 
lessee or occupier, or the owner who did know 
about these things ? — ^Tes. 

1422. But you say "provided that this sub- 
section shall not apply to any such lessee or occu- 
pier who is entitled under a lease or agreement 

for 
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Viscount Knutsford — continued. 

for a term of more than six calendar months from 
the granting thereof." That lessee or occupier 
may be a person thoroughly acquainted with 
•drajnatic matters — ^Yes; but in my clause I 
have omitted the scienter ^ ior the scienter renders 
the whole thing absolutely nugatory. 

1423. It appears to me that you do not cover 
the case of a lessee who has got a lease for a 
year? — ^No. I say I think six months is rather 
too short, and in the margin I have suggested one 
year as an alternative. 

1424. Then take two years ; he is thoroughly 
acquainted with the business, he knows quite well 
what is coining into his theatre, and what the 
performing rights are ; and he escapes ? — But at 
the same time you hit the person who has got it 
for 99 years. 

1425. No, you do not practically. No one 
would dream of going against the Duke of Bed- 
ford for instance. 

Lord Thring. 

1426. Then you avoid that by making the per- 
son, the lessee, or person in occupation, liable, 
unless he does not know. You can always avoid 
the scienter in those cases in that way ? — ^Tou can, 
and that is why I say if you put in the scienter it 
renders the clause nugatory. 

1427. But I have omitted the scienter? — ^Very 
well. 

Chairman. 

1428. Now, what is the next clause? — The 
next clause is one of those importation clauses. 
I have drawn it, in accordance with what the 
Committee asked me to do, on two alternative 
theories. 

1429. That is in substitution for Clause 19? — 
Yes. "Where the copyright in any book for 
the United Kingdom, and that for any foreign 
country, or for any British possession other than 
the United Kingdom, are vested in different per- 
sons, any copy made in such foreign country or 
British possession, whether lawfully or unlaw- 
fully, may not be imported into the U nited King- 
dom, and any copy so imported shall be deemed 
to be a pirated copy, and the provisions of the 
* Customs Consolidation Act, 1876' relating to 
copyright books shall apply as if the same were 
hereby re-enacted with reference to the copyright 
books so deemed to be pirated." In Clause 19 
there was this fallacy, if I may be allowed to 
call it so, that by the use of the word "after- 
wards " it limited the sphere of the clause. 

Viscount Knvisford. 

1430. Then we cut out the word " afterwards " ? 
— ^Then, I think, that is satisfactory. Then your 
Lordship asked me on the last occasion whether I 
thought it was necessary that the clause shotdd 
•extend not merely to importations into the British 
Isles, but from one colony to another, and I said 
then that I thought not; but I am told after- 
wards that the trade wish very much that it 
should go further, and I have prepared this clause 
by way of alternative on page 2 of my clauses. 
Clause 19. Aliter " Where the copyright in any 
book for the United Kingdom, and that for any 
foreign country, or for anv British possession 



Viscount Knutsford — continued. 

oth^r than in the United Kingdom, are vested in 
different persons, any copy made in such foreign 
country or British possession, whether lawfully or 
unlawfully, may not be imported into or ex- 
ported between or from any part or parts of Her 
Majesty's dominions, and any copy so imported 
or exported shall be deemed to be a pirated copy, 
and the provisions of the * Customs Consolidatioa 
Act, 1876,' relating to copyright works shall 
apply as if the same were hereby re-enacted with 
reference to the copyright books so deemed to be 
pirated." 

Lord Thring. 

1431. Your clause is technically wrong be- 
cause of the interpretation Act. " British pos- 
sessions" is exclusive of the United Kingdom? 
— I put those words in italics. I did not lose 
sight of the point ; I was not sure how it was. 
May I ask how you say it stands in the Interpre- 
tation Act? 

1432. In the Interpretation Act the use of the 
term " British Isles " means the United King- 
dom and the Channel Islands; "British 
Dominions " means anything out of the British 
Isles ? — Then it is only to strike out those words in 
italics. Then the next clause, which is additional, 
which comes after it, was to meet the hardship 
which I pointed out on the last occasion, and the 
musical publishers are very anxious that this 
should be introduced : " Where the author of a 
book first published in any foreign country, or in 
any British possession, and which book is entitled 
under any convention, or otherwise, to copyright 
in the United Kingdom, assigns such last-men- 
tioned copyright, no action shall be brought to 
enforce any rights acquired under such assign- 
ment until an advertisement stating the fact of 
such assignment, the date and names of the 
parties thereto, shall have been inserted in the 
" London Gazette.' No such assignment shall 
prejudice or affect any rights or interests which 
may have lawfully accrued prior ta the date of 
such insertion to any person having no know- 
ledge or notice of such assignment." The hard- 
ship is this, that a musical publisher in London 
buys a large number of copies of a book which 
is published in some country signatory to the 
Berne Convention, and sells them here. While 
he has been going on doing that for some time 
without any notice, the foreign publisher sud- 
denly assigns the whole of the copyright for 
England to some other English publisher, who 
comes down at once, without any notice, for 
infringement and damages on the man who is 
selling these copies. I propose a statement in 
the advertisement in the "London Gazette" to 
meet that. 

1433. You propose that they should always 
advertise the terms of arrangement in the 

"London Gazette"?— Yes. 

1434. But unforttmately nobody ever reads the 
" London Gazette " ? — ^But they would. Every 
publisher knows these Acts, and when they bought 
a large number of copies of any foreign work 
they would always keep in sight the " London 
Gazette." And it emanates from them ; it is not 

my 
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Lord Thring — continued. 

my idea that form of advertisement ; that is what 
JJovellos and others want. 

14-35. What is to happen if it is not put in P — 
If it is not put in then tiiey cannot get an action. 
Then the only other point is this. I have set 
out the whole of the definition clause because I 
could not make it quite clear without where the 
alteration was to come in, but the only altera- 
tion I suggest is this: After the definition of 
musical work (there is no alteration till you come 
there), "* Musical work' (in addition to being 
included in the definition of ' book ') means any 
printed combination of melody and harmony or 
either of them. The reproduction of music by 
means of sheets or rolls intended for use in con- 
nection with or to foi-m part of mechanical 
musical instruments, shall not be an infringe- 
ment of copyright within the meaning of this 
Act." That, of course, is the burning question of 
the day. 

14'J6. That is putting Mr. ^^Tiight's case very 
high? — I cannot put it less. If you deal with it 
at all I cannot deal with it otherwise than I have 
done. Then your Lordships said to me that I 
was to draw that in the alternative. The only 
difference is that I have not drawn the whole 
clause again because it is only striking out the 
word " not '' : you will find it is the exact reverse 
if you leave out " not " ; the contrary will be 
given, and it will read equally well. 

1437. We had better wait for a case on appeal ? 
— As to that, I do not know whether you care to 
know that in France it is decided in favour of 
the leolians and musical instruments. In Ger- 
many there has just been a judgment in a very 
influential court which has gone not only into 
the German law, but the French law, and deal- 
ing with their reasons, they have decided the 
other way, and have hit the seolian. 



Chairman. 

1438. I think that covers the whole of the 
clauses? — ^Yes. Mr. Moul is anxious that I 
should say something on the question of the lyric 
being included in the definition. What Mr. 
Moul wants, I imderstand, is to create a new sort 
of performing right (not a copyright), and I am 
not sure whether that would not be just as much 
beyond your Lordship's province as what I sug- 
gested in the case of improvisation. It is a new 
sort of performing right. What I say in my book 
is that there must be a case where you stop the 
definition of dramatic work, and then you come 
in to the case of a mere recitation of a poem. At 
present there has been no case in whicn that line 
IS clearly defined, and you will be creating a new 
species of copyright if you say that a poem, not 
at present dramatic, is to be treated so for the 
purpose of performing right. 

Lord Thring. 

1439. I am afraid I could not agree to such a 
proposition at all. If you mean, for example, 
tliat I could not read " Paradise Lost " to an audi- 
ence, that that should under any circumstances 
be prohibited ? — Do not consider me as an advo- 
cate, please ; I am merely putting the point. 
Perhaps I might be putting it more clearly, 
"having greater knowledge of the cases than Mr. 



Lord Thring— continued. 
Moul did. I am not advocating it either way • 
I only want your Lordships to understand what 
IS wanted. As at present advised, it is 
unquestionable that supposing some person 
were to recite **The Northern Farmer" without 
costume or any accessories, you would never get 
a court to hold that it was a dramatic work, and 
that a performing right was created, in that it 
was a first performance. It would be altogether 
out of the pale. Then there might be cases a 
little nearer the line. Supposing a man did what 
Mr. Bellew did, come in costume and recite 
poems with something of a dramatic character, 
there would be always cases which were diflScult 
questions of fact ; but if you lay down as a pro- 
position that what is not at present dramatic 
shall be so for this purpose, and that it shall have 
performing right, that is a new head, not of copy- 
right, but a performing right ; but it is a new 
head of right that you would be introducing. 

1440. I quite agree with you. I was anxious 
not to introduce any words of that sort because 
it would make dramatic work extend to anything, 
if you put in anything like that 

Chairman. 

1441. I understood Mr. Moul to say that he had 
not any objection to coupling lyrics with music ? 
— ^Then I do not see that you want it. 

Viscount KnvJtsford. 

1442. TeSy you want it at present, because 
" musical work " only means " any combination 
of melody and harmony " P— But if it is in com- 
bination with music, you could not have one 
without the other. You are dealing with per- 
forming right only. Cadit quoRstio there is no 
difficulty as to copyright ; that is already pro- 
vided for. It is only a question of performing 
right in a poem written and intended to be per- 
formed with music. How can you have it per- 
formed except with music? 

Chairman. 

1443. Mr. Moul says it is not included in a 
certain definition ; that there are certain defini- 
tions, and those definitions as they at present 
exist would not include a lyrical work set to 
music? — Qua peforming right? 

1444. Yes?— But how can it be performed? 
It is a thing that is only intended to be performed 
with music. You cannot have any performing 
right. There is no intelligible meaning of the 
words " performing right " if you look upon it 
otherwise than in couibination with the music. 

Viscount Knutsford. 

1445. Can you not have a set of words in which 
there is a performing right P — ^Yes, but then you 
get into what I was saying ; you get into a new 
form altogether of right which I understand is 
what you do not want to do. 

1446. Is that so ; is there no performing 
right now in a song, for instance, although not 
set to music, if a person recites it ? — Unquestion- 
ably none. 

1447. Then it would be creating a new 
right? — ^Exactly. That is the question with 
regard to the dramatisation of novels and so on. 
What has been always said u that you may take 

a novel 
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Viscount Knutsfo7'd — continued. 

a novel or a poem and you may recite it, but you 
must not write down a sinele word. 

1448. But in Russell v. Smith it was held 
that the song about the " Burning Deck " was 
dramatic ? — ^That was with reference to the place 
of entertainment. It was a question whether it 
came within the purport of the clause about the 
place of entertainment. 

1449. But it was held to be dramatic? — For 
that purpose. But when you come to the 
question of having performing right in it you 
come to a different ratio decidendi altogether. 

1450. Then do you say that if I write a song 
about the death of someone or the life of someone, 
anvone mav perform that if I publish it ? — ^Tes. 

1451. That is certain ?— Yes. 

1452. Then we should be creating a new right ? 
—Yes. 

Chairman, 

1453. If you set it to music? — ^No, I am talk- 
ing about it without music. 

1454. No, it is in combination with music ? — 
I beg your Lordship's pardon. 

Viscount Knutsford, 

1455. Does the mere combination of music 
with it give a performing right which it has not 
without music ? — Yes, certainly it would. 

Chairman, 

1456. So that you say it is not wanted ? — ^It is 
not wanted unless you are to protect the perform- 
ing right in the words apart from the music, and 
then you are creating a new subject of copyright. 

1457. Then you say that if we put in our defini- 



Chairman — continued. 

tions the words I suggested, " lyrical work set to * 
music," it would be meaningless? — ^Absolutely. 

Viscount Knvtsford, 

1458. What distinction do you make Ijetween 
the libretto of an opera and a lyrical work. The 
libretto of an opera comes under " dramatic 
work " ? — ^I am assuming the case of the words 
to a song which are not in themselves dramatic ; 
that is just the point which is dealt with there. 
The question is whether the thing is dramatic or 
not. 

1459. If that were the test, of course it would 
not be worth while putting the libretto of an opera 
here, because it must be dramatic? — I do not 
think it is worth it, with all deference. I did 
not alter it on that point as I did not think it 
was worth while, because it is a case where nim^s 
non nocet probably ; but it seems to me quite un- 
necessary to say that a dramatic work means a 
dramatic work. Take the first thing, " Every 
tragedy" — who can doubt that. How can a 
tragedy, how can a comedy, how can a play not 
be a dramatic work ? How can a dramatic work 
not be a dramatic work ? 

Chairman, 

1460. Then you must have it in a different 
place if you have what Mr. Moul wants ; it will 
not do to put it after "libretto of an opera," 
because you have already " whether set to music 
or otherwise." We must have it after the word 
" otherwise " — " lyrical work set to music '' ; that 
is how it must run if it is put in at all? — Cer- 
tainly. I think you will fall foul of a terrible 
quicksand if you do that. 



Mr. ALFRED MOUL is re-called, and re-examined, as follows : 



Chairman. 

1461. You have heard Mr. Cutler's evidence, 
and I think you wish to make some further 
remarks upon the subject of the inclusion of 
lyrical work in the definitions? — ^I take it as I 
find it in my own commercial experience as the 
business representative of a lyrical author whose 
works have a very distinct value to a manager 
who contemplates the production of a piece. He 
makes Ms contract with the lyrical author per- 
fectly separate from the dramatic author, and if 
the lyrical author's work is not to be included 
as a separate property, I do not quite see where 
the lyrical author's position comes in at all, if 
his work is not to be defined for the protection 
of his performing right. 

Viscount Knvtsford, 

1462. Are you speaking of performing right ? 
—Yes, the performing right of a lyrical work— 
for instance, a lyrical author, such as Harry 
Greenbank and Adrian Hoss. These men earn 
handsome incomes from rights of performance of 
their works which are distinctly lyrical works, 
sets of small poems on different subjects, accord- 
ing to the exigencies of the libretto ; the work of 
tliofse men, it appears to me, vshould be clearly 
dofined, and should be protected under the defini- 
te nns which are so freely given in this Act. 

(0.23.) 



Lord Thring, 

1463. Are those particular words given alone 
without anything else? — They are incorporated 
in the libretto. 

1464. Then, of course, they become part of the 
libretto ? — ^If that is so, that would be enough, of 
course. 

Viscount Knvtsford, 

1465. What is the difference between the 
libretto of an opera and a lyrical work? — Then, 
if your Lordships will allow me to put aside the 
work of an opera, and to take the ordinary lyric 
of Fred Weatherley or Clifton Bingham, there 
are two authors whose income is entirely derived 
from their literary work or the greatest part of it 
from composition of small sets of poems which 
in our proiession are termed lyrics. 

1466. But is there not a profit derived from the 
copyright to a large extent. They sell the copy- 
right, or keep the copyright and sell the work ? — 
No, not necessarily so. 

1467. Are these lyrics in a state to be per- 
formed in the first place, and in the second place 
have they been performed; and any proceedings 
taken. Has the question ever been raised 
whether there is a right to performance in these 
lyrics? — ^I do not know; I must defer to Mr. 
Cutler there. (Mr. Cutler,) My friend, Mr. Moul, 
mentioned Mr. Weatherley. Mr. Weatherley wrote 

N that 
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Viscount Knvisford — continued. 

that book with me^ and we exhausted every 
possible form of copyright or performing right 
that he coidd wish to have. He makes a larger 
income by that sort of thing than probably any- 
body else, as Mr. Moid knows very well, and he 
has never felt or suggested there was the least 
necessity for any performing right Nor has his 
income been in any way diminished by the 
absence of performing right being reserved in 
the sort of lyric Mr. Moul has referred to. I 
know, too, that is the opinion of Mr. Clifton 
Bingham, whom Mr. Moul referred to. 

1468. Does Mr. Weatherley make his money 
by the songs being introduced into some dramatic 
piece of opera? — ^Tes. (Mr. Moid.) No, only in- 
nnitesimally in that way. 

1469. But if he makes all this money, how does 
he make it. Does he make it by the copyright 
he might have in these words, or does he make 
it by people performing it? — ^Mr. Weatherley 
derives the greater portion of his income from 
the profits he obtains in some shape or form from 

Eublishers in the shape of a royalty, but not from 
is performing right. But in case of such men 
as Adrian B^s and &anV Greenbank, and, 
speaking for France, a very large body of lyrical 
authors (I use the word " lyrical " because I have 
no other) that is, authors who work in collabora- 
tion with the dramatic authors, their work is 
very important, and has to be arranged for, com- 
mercially, previous to publication — ^previous to 
musical setting even, or the consideration of the 
musical setting. 

1470. Then there is no danger of their being 
performed before that. I do not see why you 
want to secure the right to performance in a case 
like that 

Lord TKring. 

1471. How are they performed if they are not 
protected? — ^They can be performea. (Mr. 
Cutler.) Let me put in one more word that I 
think will settle it. Let me tell you exactly 
what is done. Mr. Weatherley writes some words 
in the fashion of the dav which he knows will be 
likely to hit the public taste. He goes to 
Boosey's, and Boosey's give him a contract that 
they will pay him a sum down for the words and 
a royalty on every copy. He takes them to the 



Lord ThHng — continued. 

composer first, who seta them to music ; so that 
he has a sum down and a royalty for every copy 
that is sold of 3d. or ^d. It never occurs to any- 
body to separate the words from the song. There 
would be no motive in doing so— there would be 
no appeal to the public. Anybody who took 
Weatherley's words apart from the music with 
which they become identified in the minds of the 
public, could do nothing with them at all. Is 
not that so, Mr. Moul? [Mr. Moid.'] Yes, with 
regard to Weatherley, certainly ; but with regard 
to other authors it is not so at all. [Mr. Cutler.] 
But you mentioned Weatherley. [Mr. Moul.] 
Yes, because T\ was asked by his Lordship for a 
diflferent class of work; but I was urging, and 
still urge, on behalf of the very large class ol 
lyrical authors, whom I represent, that the value 
of their performing right is distinct altogether 
from their publishing right, and that, so far as 
my humble judgment goes, it is not defined in 

this Bm. 

1472. Take Tennyson's "In Memoriam," 
which is an eminently lyrical work ; do you 
mean to say that I am not to recite it wherever 
I like ; that it is an infringement of performing 
right if I read out in public " In Memoriam " ?— 
No, I should take it to be a separate literary 
work. 

1473. But it is a lyrical work in the strongest 
sense? — Yes, but not set to music. 

Chairman. 

1474. I understood you to say that practically 
you would accept the words " lyrical work set to 
music " ; that as regards lyrical work you would 
be content with lyrical work being protected only 
as to performing right when set to music ? — Abso- 
lutely. I am surprised to find Mr. Cutler not 
supporting me enthusiastically. 

1475. Then it must come in after the word 
" otherwise ** ; " set to music or otherwise, lyrical 
work set to music " ? — ^I leave that to your Lord- 
ship's kind consideration'. It is a point that is 
worthy of consideration, I feel, in any case. 

[The Witnesses are directed to withdraw. 



Ordered, — That this Committee be adjourned to Monday next, at Twelve o'clock. 
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LORDS PRESENT: 



Viscount Knutsford. 

Lord MONKSWELL. 



Lord Thring 



The lord MONKSWELL in the Chair. 



Mr JOHN FREDERICK ISELIN, is called in ; and Examined, as toUows : 



1476. I understand that you are a Barrister ? 
—Yes. 

1477. And I suppose you have made a study 
ot the law ? — ^Yes, 1 have made a special study 
of the Copyright Law, especially of the Inter- 
national Copyright in particular. 

1478. I understand that you wish to put 
before the Committee some views with regard 
to International copyright in connection with 
the Convention of ^erne ? — Yes. I have been 
requested to give evidence on behalf of the In- 
ternational Literary and Artistic Association. 

1479. You are the English secretary of the As- 
sociation Litteraire et Artistique Internationale? 
— Yes, an association which has its headquarters 
in Paris, and considers specially the matters 
connected with International copjndght. The 
first point I desire to lay before tne Committee 
is, whether it would be possible to insert in the 
Bill a provision similar to that of the French 
and Belgian laws, by which all authors of what- 
ever nationality are treated alike. 

1480. That is to say, you would simply not 
mention the Convention of Berne at aU in the 
Bill ? — It would then become quite unnecessary 
to enact the Berne Convention at all. 

1481. Or even to refer to it ? — Or even to refer 

to it. 

Viscount Knvtsfoi'd-. 

1482. When you say that you wish all authors 
to be treated alike, you mean that a Frenchman 
is to be put, so far as England is concerned, on 
the same footing as an English subject ? — Abso- 
lutely. 

1483. Not one rule made for them all. For 
instance, take the term : it is not that one tenii 
of copyright is to be made for all countries, but 
that if a Trenchman comes to England he gets 
the term of copyright that an Englishman does ? 
— My suggestion would be that a Frenchman's 
work shoiud have just the same copj^ight as an 
Englishman's, whether it be published m France 
or in England. 

1484. We have nothing to do with that, of 
coui-se ; this Committee cannot legislate for other 
countries? — With submission, that is not m 
desire at all ; but simply that under the Englis 

(0.23.) 
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Viscount Knutsfat'd — continued. 

law a Frenchman should have exactly the same 
copjn-ight as an Englishman in England. 

1485. At present a Frenchman has only his 
own copyrignt in England ? — ^Yes ; and that is in 
almost all cases wider than ours. 

1486. I do not know whether you understand 
my point ; you say that all authors, of whatever 
nationality, are to be treated alike ? — In Eng- 
land. 

1487. I mean in England ? — ^Yes. 

1488. Is not that so imder the Berne Conven- 
tion ? — I think not. 

1489. Except that the foreigner only holds 
the copyright given him by his own law ? — Yes. 
There is this difference, that whether a man 
belongs to a country that is a member of the 
Berne Convention or not, he would, under my 
clause, be in just the same position as an EngUsn 
author. . 

1490. With a country that has not joined the 
Berne Convention ? — Yes. 

1491. The United States, for instance ?— The 
United States or Russia. 

Lord Tltring. 

1492. I will not go into the Act of 1886 with 
you, but the Berne Convention says, as you 
know, that an author of any country in the 
union is to have the right of a native, with the 
single restriction that his term of protection is 
not to exceed in other countries the term of 
protection granted in the country of origin. How 
are we to overrule that ? — ^Would you be over- 
ruling that ? Would not the effect be, if any- 
thing, to extend it ? 

Viscount Knutsford. 

1493. I need hardly point out to you that 
that can only be done by a Convention and not 
by us ; we nave no power to legislate in that 
direction or to suggest legislation ; we cannot 
legislate for the countries that are in the Berne 
Convention ; still less for those that are outside ? 

—No. 

Lord Tliring. 

1494. All that we can do is to alter the Act of 
1886, which introduced an additional term, sub- 

N 2 ject 
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Lord Thring — continued. 

ject to the conditions which, if you know the 
International question, ^'ou will know have given 
rise to such extraordinary difficulty; are you 
aware of that ? — ^Yes. 

1495. We can alter the Act of 1886, which is 
an English and Imperial Act; but we cannot 
alter the Tj'ords of tne Berne Convention ? — No, 
that was not my suggestion. My suggestion was 
simply that the Imperial Act should contain the 
clause. It would amount practically to this, that 
the section which provides that an author shall 
have copjTight provided that his works are pub- 
lished in the United Kingdom first, or simulta- 
neously with publication elsewhere, would merely 
have to be altered by striking out the proviso. 
It would simply stand " Every author shall have 
cop3rright." 

1496. But you do not answer my question or 
Lord Eaiutsford's ; what would you do with the 
proviso that " The enjoyment oi these rights is 
subject to the accomplishment of the conditions 
and formalities prescribed by law in the country 
of origin of the works, and cannot exceed in the 
Other countries the term of protection granted 
in the said country of origin." Do you or do you 
not want to alter that ? — It is expressly stated 
that that is the minimum only. 

1497. It is not expressly stated ; it is supposed 
to be so ; where is it expressly stated ? — I cannot 
say oiSTiand whether it is in any formal instru- 
ment, but it is always said that that was the in- 
tention of the Berne Convention. 

1498. I am quite aware of that, but I know of 
no authority for it? — It was said during the 
discussions. 

1499. However, what you want to do away 
with is that particular restriction ; is that it ? — 
To render it unnecessary for that particular res- 
triction to exist in England. 

ChairmaTU 

1500. Then the efifect of not mentioning the 
Berne Convention at all, and putting in the 
clause you suggest, would clearly be that authors 
in any country under the Convention of Berne 
would have in certain cases a longer copyright 
in England than they enjoy under the Berne 
Convention? — That would be so in every case 
where the copyright in the country of origin is 
of less duration than in this country ; but I think 
those cases practically do not exist. I think 
copyright in this country is practically shorter 
than anjnvhere else 

Lord Thring. 

1501. What shall we do; we must mention 
the Berne Convention, because the people out- 
side the Berne Convention, as I understand the 
law now, are under the previous Acts, not imder 
the Berne Convention at all ; what are we to do 
with them ? — My clauses would be intended to 
apply to them, to supersede the previous Acts. 

1502. You would then apply the Berne Con- 
vention by our Act to people that are not within 
the Berne Convention? — ^Yes; I would go 
further than the Berne Convention. 

Viscount Knutsford, 

1503. But I think, so far as this Committee is 
concerned, it is a pious opinion that we cannot 
give effect to ? — It exists in foreign countries. 



Lord Thring. 

1504. What exists in foreign countries ?—A 
similar clause to what I have suggested. 

Viscount Knutsford. 

1505. Surely not under the Berne Coiivun- 
tion ? — Will you allow me to take an example ? 

1506. If you please ? — In Belgium there is no 
reference in the law to the Berne Convention at 
all. The only rule in the law is that foreigners 
shall be treated absolutely as though they were 
natives. The result is to give every foreigner 
wider rights than he would have if the Berne 
Convention were simply applied. 

Chairrruin. 

1507. Then you would have to say that not 
withstanding anything in the Berne Convention 
every foreigner should have the same rights; be- 
cause imder the Berne Convention he does not 
get the same rights as he has in his o\^ti 
country ? — He does not get them fully. 

1508. He need not; every foreigner does not 
necessarily get the same rights under the Berne 
Convention as if he publisned in England ; be- 
cause, as you say, very possibly some country 
imder the Berne Convention might have in the 
future, at any rate, a shorter term of copyright 
than we have ? — That is so. 

1509. Take HoUand and Belgium, for instance ; 
the term of copyright would be enlarged in 
England because Belgium has life and 20 years, 
and Holland has life and 20 years ; so that if we 
pass our nroposal of life and 30 years, it is clear 
that Holland and Belgium would get greater 
rights in our possessions, under your clause, than 
they have under the Berne Convention ? — That 
is so. 

Lord Thring, 

1510. What I understand you to say is that 
each country can alter the Berne Convention, if 
that does not give any less right than it would 
have without alteration ? — That is so. 

1511. I should be glad if you can give any 
authority for that 

Chairrfian. 

1512. You say that by your proviso no author 
living anywhere coula be damnified ? — Yes, 
absolutely. 

1513. And some authors would get a benefit 
which they do not get at present ? — Yes. May I 
give you a case in which foreigners had wider 
rights in this country than tney would have 
under the Berne Convention ? Tiiat was in the 
old days before the additional Paris Act. In those 
days the whole copyright of foreigners in transla- 
tions was 10 years under the old Berne Convention 
as it stood. In England it was considered that, 
provided a man made an authorised translation, he 
had copyright in it for the full term, just as il it 
were an onginal work ; so that in those days he 
had really wider rights than he would have had 
under the Berne Convention. 

Lord TJiring. 

1514. This is the clause you mean, I suppose: 
" Provided always that such arrangements confer 
upon authors or their lawful representatives 
more extended rights than those given by the 

tfnion, 
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Lord ThHng — continued. 

Union, or embody other stipulations than those 
embodied in the Convention " ? — ^Yes. 

Viscount Knntsford. 

1515. You Would also only apply it to cases 
where the copyright had been properly acquired 
in the country of origin ;. that is to say, tnat if 
there were registration necessa.ry it must have 
been complied with, or any other conditions ? — 
Yes, 1 think so. 

1516. If you do not, a man who has not got 
copyright may come and get copyright here ? — 
Yes, it would be so. 

1517. Therefore you must have that limita- 
tion ? — ^Yes. 

Lord Thring. 

1518. What is your reason for wishing this ? — 
This is in the interest of foreign authors, and in 
the interest of the extension of the Berne Con- 
vention in future days. Having that clause we 
should be able to urge that foreign countries 
should do the same. 

Viscount Knutsfoi^d. 

1519. The exact advantage to the English 
author I do not see ? — He would gain nothing. 

1520. It is with a view to obtain uniformity as 
far as is possible of the law ? — ^Yes. 

Chairman. 

1521. What is your second point ? — The 
second point relates to what are called the tran- 
sitory provisions, the retro-activity of the Berne 
Convention! There have been very considerable 
difficulties in regard to that. Under the Act of 
1886 you will remember that there is a provision 
which reserves the rights of anyone who has 
published a foreign work before the coming into 
force of the Berne Convention. I think it is 
Section 6. 

Viscount Knutaford. 

1522. I have Section 6; the marginal note is 
" Application of Act to existing works." " Where 
an Order in Council is made under the Inter- 
national Copyright Acts with respect to any 
foreign country the author and publisher of any 
literary or artistic work first proauced before the 
date at which such Order comes into operation 
shall be entitled to the same rights and remedies 
as if the said Acts and this Act and the said 
Order had applied to the said foreign country at 
the date of the said production " ? — Then there 
is the proviso. 

1523. "Provided that where any person has 
before the date of the publication of an Order in 
Council lawfully prodnced any work in the 
United Kingdom, nothing in this section shall 
diminish or prejudice any rights or interests 
arising from or in connection with such produc- 
tion which are subsisting and valuable at the 
said date." Is that it ?— That is the proviso I 
wish to refer to. 

1524. You want to do away with that proviso ? 
— I should like that proviso to be made 
more definite. At the present moment the 
decisions of the courts are in such a state that 
it is very difficult to say exactly what the rights 
of a foreign author who published his work 
before the date of the coming into force of the 
Order in Council are. Two particular points 



Viscount Knntsford — continued. 

which are left uncertain are these. First of all 
suppose that a publisher has published one 
edition of a work hefore the coming into force 
of the Order *n Council, is he entitled to publish 
further editions ; does that clause give him the 
right to go on publishing further editions or 
not. The decisions of the courts of law are 
exceedingly doubtful. 

1525. 1 will not argue the point without fur- 
ther consideration ; but one would have thought 
that, if he had published one edition before the 
date of the Order, he would have a right, then 
existing, to publish another edition, and would 
have copyright in that edition ; and that that 
would be covered by the second part. " Nothing 
in this section shall diminish or prejudice any 
rights or interests arising from or in connection 
with such production." That strikes one as an 
argument ? — The uncertainty does not exist only 
in my own mind, I think, because there are at least 
two text-book writers who take entirely opposite 
views on the subject. It has never been actually 
decidfed by the courts. Some say that an author 
who has published one edition would be entitled 
to sell his copies and produce as many copies as 
he pleases ; and others say, on the other hand, 
that he would not be so entitled. 

1526. And you have not got any references to 
Copinger and others ? — I have not any. 

1527. We have a copy of Copinger here ? — I 
could find it in Scrutton and Copinger in a 
moment. Copinger, third edition, page 591, is 
the particular reference, and I think I can find 
you the contrary in Mr. Cutler's book. 

1528. In Mr. Cutler's book it is page 82. I see 
it is referred to in Copinger? — There is also 
Scrutton, p. 211. I think those authors take the 
opposite view. 

Lord Thring, 

1529. Does not the very fact that two eminent 
authors have taken an opposite view on the 
question of the existing law make it impossible 
for us to cut the Gordian knot; because each 
side would say that he was deprived of a vested 
interest. It is very rare indeed that a Com- 
mittee decides a question where two courts are 
pleased to differ? — I can only lay before your 
Lordships the difficulties of the existing law, 
and suggest what I think might be a remedy. 

1530. Which would you suggest was right ? — 
I think that Mr. Cutler is right. 

Olmirman, 

1531. " There is more than one possible con- 
struction,'* is what Mr. Cutler says. He does 
not speak very confidently ? — But see page 86. 
Then another question which remains uncertain, 
which has been indicated by some judges, is this. 
Supposing that a book has once been published in 
this country before the date of the coming into 
force of the Convention, would the fact that one 
man has published a work in England entitle 
others to continue to infringe the copjnight 
afterwards ? It is sometimes held that you can 
rely upon an existing interest in somebody else. 
As Mr. Scrutton says, " It should be noted that 
the defendant " (that is, the person who infringes) 
" may rely upon subsisting and valuable interests 
in persons other than himself" 

1532. I do 
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Viscount Knutsford. 

1532. I do not think I quite follow that point. 
As I understand, A. B. publishes a book in 
England before the date ot the Convention. Do 
you then say that C. D. can avail himself of 
A. B.'s copyright ? — C. D. can avail himself of 
A. B.*s infringement. That is the suggestion- 

1533. What do you mean by A. B.'s. infringe- 
ment ? — In this way. Supposing A. B. publishes 
a book before the Convention, C. D. proceeds to 
do so afterwards. 

1534. Publishes another book or the same 
book? — The same book; he publishes another 
edition of the same book afterwards. He is 
then attacked by the author. 

1535. C. D. is attacked by the author ? — Yes. 
He then pleads "you cannot sue me because 
you are injuring A. B.'s interest. Because A. B. 
has an interest, therefore I (C. D.) am entitled 
to avail myself of that interest, and you cannot 
sue me." 

1536. But I understood you to say that C. D. 
was infringing A. B/s interest. It is an infringe- 
ment of A. n.'s copjTight if he publishes tne 
same book ? — I am supposing not that C. D. is 
attacked by A. B., but by tne original author, 
the foreign author. 

1537. But A. B. is the original author that I 
am speaking of? — That was not my construction. 
I am supposing that A. B. is an English 
publisher, who publishes an edition of a foreign 
work without any sanction by the original 
author. 

1538. And that C. D. does the same ? — C. D. 
does the siime after the Convention. 

1539. But all without the consent of the 
author ? — ^Without the consent of the author. 

1540. On just the same footing? — Yes. 
Thereupon the author sues C. D., and C. D. 
says, " You are not entitled to sue me because 
A. B. has an interest." 

1541. Has that been before the courts ? — 
That is a point which has been raised by the 
judges themselves. If 1 may read from Mr. 
Scrutton's book, it was in a case where a band- 
master was sued for playing a piece of music, 
and it was suggested that the English printer of 
the music must be considered. 

Lord Thr 

1542. Does it mean that a. wrongdoer may 
avail himself of the unla\*fiil act of another 
wrongdoer as a defendant ?— The first one would 
not have been a wrongdoer. 

1543. I thought that you said that he pub- 
lished without the consent of the author ? — He 

Eublished without the consent of the author, 
ut before the existence of the Convention. He 
publishes lawfully before the Convention. 

1544. He publishes a foreign book, you mean, 
without having the copjrright, and not being for- 
bidden to publish it ? — Yes, not being forbidden. 

Viscount Knutsfoi'd. 

1545. Then what do you suggest ? — I suggest 
that the point should be made clear ; that tnat 
is not the case. 

Chai-rman, 

1546. That what is not the case ? — That a 
man is not entitled to avail himself of the fact 



Chairman — continued. 

that somebody else has published a book before 
the Berne Convention. 

1547. That is one point, but what about the 
editions ? What would you say about the right 
of a man, either to sell out the edition he had in 
stock, or to publish another edition ?— My 
suggestion is that any existing interests would 
be amply compensated by permission to sell the 
remaining copies of the existing edition. 

1548. Mr. Justice Grantham appears to have 
been clearly of opinion that that ought to be 
allowed under the retrospective clause, but he 
expresses no opinion as to whether there ought 
to DC any further sale ? — That is so. 

Viscount Kmttsfmxl. 

1549. You have considered this question: 
have you prepared any draft alteration ?--Xo, I 
have not prepared a draft alteration, but I should 
be willing to submit one to the Committee if 
they would consider it. 

1550. If you please? — I should add in 
connection with this point that it seems as if 
this was a point that is decreasing in importance 
every day, but it might arise again. It could 
easily arise again as soon as another country 
joins the Berne Convention. I understand tlmi 
in Russia they are modifj^ng their copyright 
law, in order to enable them to join the Berae 
Convention. As soon as they did so the 
question would immediately arise as to the right 
of Russian authors, and in particular of Russian 
composers, who had publislied before the date 
when their country joined the Berne Conven- 
tion. 

Lord Thring. 

1551. I see the point; that would be retro- 
spective ? — ^Yes ; it is this question of retrospec- 
tivity that I am desirous to bring before the 
Committee. 

Chairman. 

1552. Then I think you have another point/ 
— My next point is about the forfeiture of the 
performing right if an author does not mention 
on all copies the fact that he reserves his per- 
forming right. That provision is considered 
abroad to be extremely harsh. 

Viscount Knutsfard.] They are not suffering 
more than English authors. However, as regards 
that point, we shall protect against forfeiture in 
such a case. 

Lord Tliving. 

1553. But why does the foreign author con- 
sider it a hardship, if he gives no notice, that he 
should be able to blackmail somebody who 
performed his work without the slightest idea 
that the performing right is reserved ?— If I 
may take an analogy, a trespasser upon imen- 
closed land is not entitled to plead that he 
did not know it was somebody else's. 

1554. That is an analog}^ that does not serve 
you, in my opinion, because a trespasser on 
enclosed land sees the hedge ? — My suggestion 
was on unenclosed land. 

1555. A trespasser on unenclosed land does 
not get punished, you know as well as I do ?— 
I thmk he is liable if it belongs to somebody 
else. 

1556. He is liable, but he gets no damages 

give' a 
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Lord Thring — continueA 

given against him ; juries never give any 
damages, you know, in such a case. I think 
your ilhistration is a bad one, but I should not 
condemn your proposition simply for an illustra- 
tion ; at the same time, I do not see on what 
^ound you contend that a man who without 
knowledge acts a play out of a book should be 
punished when the author does not choose to 
give notice in the beginning of the book that 
tiie right is reserved. What equity is there in 
it ? — My suggestion is that everyone can justly 
be required to know that he has no right to act 
a play unless he has the consent of the author. 

1.557. That is not so at all; it depends upon 
whether the author has the performing right 

Viscoimt Kniitsford. 

1558. The author may not have the perform- 
mg right ? — At any rate without the permission 
of the owner of the performing right. 

1559. This is the kind of thing that is re- 
q^iiired ; in notices of books you see now " Copy- 
right reserved"; what is the harm of having a 
notice put on "Perfonning rights reserved,' as 
is done in all books now, " Copyright reserved," 
and in all articles ? — A man might lose his per- 
forming right through the neglect of the person 
to whom he had sold the copyright in the book. 

1560. That is as the Bill now stands; but that 
we have had before us, and that will be altered ; 
performing right will not be extinguished by 
the owner of the copyright having made a failure 
to reserve it. Are you referring to Section 5, 
Sub-section (7) of the Bill before the Committee ? 
— Sub-section (7), the first part, "and if he 
does not publish." 

1561. You ask us to entirely alter the law, 
that is all, and for foreign authors, not English ; 
because we have had no objection raised to this 
by English authors. We had evidence before the 
Koyal Commission and before the Committees 
of last year, the year before and this year, and 
that point has never been raised on the part of 
English authors ? 

Chairraan. 

1562. Except that it has been suggested it 
should apply to dramatic works, because that is 
new ? — This provision is, I believe (I speak 
subject to correction) required only by the 
English law, and the foreign authors hold that 
it is a great hardship upon them. 

Viscount KnuUtford, 

1563. Well we are legislating for English 
people now ; we have the Bill sent down to us, 
ana we have to put it into shape; the second 
part we think is unjust, because the performing 



Viscount Knutaford — continued. 

right is lost without any default or Idclies on the 

Eart of the owner of the performing right ; 
owever, you bring it before us ; we imderstand 
that you are instructed by your society to bring 
all these points before us ? — That is so, my in- 
structions are general. 

Cluvirinan, 

1564. Is there any other point you wish to 
raise ? — The last point is the existence of the 
words, " any greater right " in a section of the 
International Copyright Act, 1886. 

1565. " Shall not have any longer term or 
greater right " ; is that it ? — That is it. Section 2, 
Sub-section (3), I think it is. 

1566. Yes ; " The International Copyright 
Acts and an order made thereunder shall not 
confer on any person any greater right or longer 
term of copyright." We have had that ex- 
plained to us by Mr. Scrutton ? — And it is 
explained also in his book. 

Viscount KniUsfo'rd, 

1567. What clause is it in our Bill ? — I think 
it does not appear in the present Bill. 

Chairmav. 

1568. Is there anything else ? — I suppose you 
understand the difficulties that have been created 
by the existence of those words ? 

1569. Yes ? — And it is desired that they should 
be abolished ? 

1570. Yes, we have had evidence to that effect 
also 

Viscount Knutsford, 

1571. Do you want to abolish the words " any 
longer term or greater right of copyright " ? — 
Simply the words " any greater right. 

Chairman. 

1572. Practically you would abolish the longer 
term, too, by your previous observations? — If 
my first suggestion were adopted. 

1573. That would have the effect of cutting 
out the whole, both longer term and greater 
right ? — Yes. 

1574. Is there anything else ? — I think that 
is all. Would you wish to see a provision in 
regard to the retrospectivity of the law ? 

Viscount Knutsford. 

1575. I think as you have studied the subject, 
if you will send us in a clause which will give 
effect to what you want it will be as well ? — I 
shall be glad to do so. 

[The Witness is directed to withdraw.] 



Mr. FRANZ GROENINGS is called m; and Examined, as follows :— 



Chairmcm. 

1576. What is the nature of your evidence ? 
—On performing right. 

1577. Do you want to speak as a pubUsher ? — 
No, as a periormer ; on behalf of the performers. 
Perhaps I may explain best what I wish to say 
bv telling you first what I am not going to talk 
about. 1 am not going to talk about publishing 



Chcdrman — continued. 

rights or publishers; they are only a small 
number, perhaps 40 or 50, all of whom live 
Avithin one mile of Oxford Circus, and who under 
the complicated laws as they at present exist can 
easily inform each other and come to an arrange- 
ment amongst themselves. Then if they want 
further advice they are within a shilling cab 

fare 
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Chairman — continued. 

fare of Lincoln's Inn and the Law Courts. Also, 
I am not going to talk about composers, who 
only range about 400 or 600, or say even 
1,000 — a small number comparatively speak- 
ing — who, so far as the law is concerned, have 
the easiest facilities of keeping themselves 
informed through communicating with pub- 
lishers, so as to have their rights between them- 
selves. 

1578. Then do I rightly understand that you 
are simply one of the general public who 
perform certain plays and certain music, or that 
you are a person who caters for the public ? — 
No ; one of those millions from John o*Groats 
to Land's End who play in palaces and cottages, 
who wish to perform a piece of music, and are at 

i)resent utterly bewildered under the present 
egislation, with traps set about, inconsistencies, 
incongruities, incorrectness, so that nobody is 
able to know what is the law, what he is allowed 
to do, and what he is not allowed to do. But I 
wish to put my position cleur, because I do not 
wish to injure or tread upon anybody's toes, so 
fiir as composers and publishers are concerned. 
Just allow me to refer to articles in " Mus. 
World." I wTote ten years ago {handing in some 
papers)^ I have marked those lines I wish to 
refer to -with a blue pencil in the margin. If 
you look at No. 5, I say : " I am sorrv to have 
further to postpone the examination oi the seven 
Acts, but 1 thmk it necessary to give my views 
as regards authors' fees, for fear that, from all I 
have said before, my readers might think that I 
dispute the right of composers to demand 
performing fees, or that I grudge them 
these. Far from it ; let everyone have his 
due. Composers, publishers, and performers, 
although differing widely in their respective 
functions, are closely allied and dependent upon 
one another, as none can succeed without the 
other's help. As regards numbers, we may say 
that if we count composers by thousands and 

Eublishers by hundreds we may count performers 
y the million. What then are the rights 
respectively of these three classes ? A composer 
is an inventor, and has, like any other inventor, 
a right to patent his invention and put any value 
or fee he likes on the purchase or use of his 
invention during a period fixed by the law (Sec. 
IIL of 5 and 6 Victoria, cap. 45, 1842). To 
derive profit from his invention he has two ways 
open to him ; one is to keep his work in manu- 
script only and let the manuscript out on any 
terms he can get ; the other is to find a publisher 
for his work and arrange with him, either selling 
right out for a certain sum or arranging for a 
royalty. In this transaction he may please 
himself whether he keeps the performing right 
in his own hands, or wnether he sells it along 
with the publishing right. Both rights are 
marketable, and may change hands, either 
privately or by public auction at any time. 
Sec. II. of 45 and 46 Victoria, cap. 40 (1882). 
The publisher may fix any price he likes for any 
composition published, and may also ask what 
sum he likes for a performing fee if he 
wishes to reserve it. Composer and publisher 
therefore can have it all their own sweet 
way, as regards terms, amongst themselves 
and towards the purchaser and performer." 



CA^iinnan^— continued. 

Now comes my point, and what I am speakinj{ 
for. " As Imig as we know what has to be pal^. 
for and how inuchf before either purcftas^ing w 
performing, we please ourselves and have nothing 
to complain of; but for this purpose it would l)e 
necessary to have it stated not only on every 
original work, but also on every adaptation or 
arrangement, whether the performing right is 
reserved or not ; the present Acts do not provide 
for this (the 1882 Act notwithstanding). Here 
therefore is the alarming circumstance for the 
performer. Authors and publishers have done 
their grumbUn^ in turn, and Parliament, in 
trying to do justice to their respective claims, has 
allowed the performer's position to be dealt with 
so imperfectly and unjustly in these seven Acts 
that the performers, who really are the bread- 
winners fSr both composer and publisher, are 
now surrounded by an endless number of traps, 
many of them as yet fortunately secured Tvith a 
bolt ; but as the law stands at present, it permits 
any bolt to be withdrawn at will by anyone who 
may possess or become possessed of such a trap, 
without being obliged to warn us beforehand." 
Now to show your Lordships* the difficulty that 
exists, I should like to be allowed to be a little 
personal. 

Viscount Knuiiiford. 

1579. Your point is in exact opposition to the 
last witness, because you desire to nave on every 
copy the right of performance reserved i — Cer- 
tainly. If I go into a grocer s shop to buy a 
bottle of spirits, I find on the door "Licenced to 
sell beer, wine, and spirits, not to be drunk on 
the premises," and I know where I am. If I ^o 
into a public house, I can buy a bottle of spirits 
and consume it there or anywhere. 

1580. Then is what you want to have printed 
on each sheet of music, " performing rieht re- 
served " ? — ^Yes ; and I wish, if you kinmy will, 
that your Lordships should follow me a few 
minutes on my round through London to find 
out where I am and where I am not. You will 
find not only the difficulties but also the remedies 
will easily suggest themselves. I say I shoidd 
like to be a little personal in this way : I ask 
your Lordship to imagine that your good-lady 
or your daughter wishes to assist at an entertam- 
ment for the good of some cause or other, and 
wishes to have a few pieces of music. She 
kindly engages me as her cicerone and musical 
adviser, and we start. On the road she mentions 
that the Prince of Wales will be at the entertain- 
ment, and she thinks it will be a very nice 
compliment if " God Bless the Prince of Wales'* 
were sung. " All right," I say, " we will go to 
Messrs. Cocks', the publishers." Now if you will 
kindly refer to the next paper, No. 6, marked in 
blue pencil, you will find this: — "God Bless 
the Prince of Wales " may be, at present (in 
1889) quite safe in the hands of the firm who 
owns it, but supposing at some future time the 

Eartners of the firm .wished to retire from 
usiness, and their various publishing and 
performing rights were sold, what could a 
spiteful or evil-disposed purchaser lawfully do ? 
He might either stop the performance of oiir 
second National Anthem altogether till the year 

1904. 
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Viscount Knutsford — continued. 

1904, or he might, without making the public 
aware of his acquired right and his intentions, 
take out a summons agamst everyone who sane 
or played it (or any part thereof) in the Unitea 
Kingdom tiU 1904. As long as he entered his 
summonses within twelve months after each 

• offence ' (?) so committed, the judge would be 
coiiipelled by the present law to give a verdict in 
his lavour m each case. It is useless to say 
that no one would thus dare to wound the 
feelings of all loyal subjects; the law as it 
stands at present allows of it. What I say about 

* God Bless the Prince of Wales " refers equally 
to all compositions printed before 1882. Another 
case : a publisher or composer may, in addition 
to presenting the band parts, have offered and 
paid a cheque to a conductor (as is often the 
case) to induce him to put an unknown gavotte 
or valse on his programmes ; if at any time 
within 42 years from first publication tne per- 
forming right changed hands the same con- 
ductor could suddenly be fined for playing the 
identical piece for which the author was ^d to 
pay him a good fee to get it played at all." That is 
another point. So there we go to Messrs. Cocks, 
who kindly would allow us, as they did allow me 
then, to perform " God Bless the Prince of Wales " 
without any royalty. But we come to Messrs. 
Cocks and find that their copjTights have been 
sold by auction and the business transferred 
some tune ago. Then we ask, "Who has bought 
the copyright of *God Bless the Prince of 
Wales V " " Well, sir, I cannot tell you." Then 
I go a little further — I think I shall be able to 
tind it out. I go to one of the best informed 
publishers in London, Mr. Voelkert of Messrs. 
bchott and Co., who knows as much about it as 
anyone, and is as unbiassed and disinterested as 
anybody I can mention, and he will inform us 
that the right has been bought by a man named 
Larway, a musical publisher, he thinks it is 
Bemers Street. After some hunting we find it is 
Xo. 20, Newman Street. We go in (and this is 
what I did last Saturday; I am saying what 
actually happened last Saturday). Iwent in and 
asked the young man " Have you bought the 
right of * (jrod filess the Prince of W^es ' at 
Cocks' sale ? " " Yes, it is ours." " Did you buy 
the performing right as well ? " " Eh ? " I say 
"Dia you buy the performing right as well?" 
' Eh ? — I do not understand you." I say " If I buy 
this piece from you am I allowed to sing it ? 

' Yes, you may ; there is no restriction." " But 
are you sure you bought the performing right 
?vs well as the copyright, because they are two 
different things ? " " I cannot tell you." " When 
will the principal be in ? " " He naay be in in 
half an hour or an hour's time." There our 
journey stops. I do not know if I may refer to 
the proposed Bill, but there is one thmg that I 
do not quite xmderstand. Supposing that a lady 
tried to inform herself about "God Bless the 
Prince of Wales " as much as I did, but unsuc- 
cessfully, and than sang it, if a person who may 
have bought the performing right summons her, 
must she as a matter of course be fined; or, 
according to your Bill, in Clause 5, Sub-sec- 
tion 7, would it be considered that she had taken 
reasonable care. 
1581. But we have struck out the word 
(0.23.) 



Viscount Knutsford — continued. 

"private," and we understand that this is a 
private performance ; so that it would not apply 
at aU ?— No, it may be a public performance. 

1582. But I thought you were taking the 
case of a private performance ? — No. Money mav 
be taken at the doors, but the lady has promisea, 
as an amateur, to assist. Then I do not un- 
derstand Clause 5, Sub-section (1). If this Bill 
were passed am I not allowed to sing a reserved 
composition in my own house, because that says 
" The performing right in a dramatic or musical 
work means the exclusive right of the owner of 
such performing right to perform or authorise 
the performance in public or private." 

1583. We have cut out " or private " ; it is 
only " public " ? — Thank you. 

Chxiirman. 

1584. Then I want to know what you want 
as regards the notice. Do you want every as- 
signment, for instance, of a musical copyrignt or 
dramatic copyright or performing rignt of any 
kind, to be re^stered, or not? — My proposals are 
very simple, if your Lordships wdl allow me to 
state the grievances first. 

1585. No ; let us have the remedy ? — Then 
first of all, will your Lordships be good enough 
to let us have a little Performing Right Act all 
to ourselves. People's ideas are so conrused ; the 
last witness here confounded performing right 
and copjrright ; and you will find that even the 
Act of 1888 calls itself* an Act to amend the law 
of copyright in musical compositions ; that is to 
say, it is called a Copyright Act, and it authorises 
nothing about copynght — there is nothing about 
copyrimt mentioned in the whole of the Act, it 
is permrming right. It is through this mixing 
up of those two terms that the confusion 
exists and is so great among the performing 
public. 

Lord Thring, 

1586. Granted ; but in this Bill the performing 
right is separated under a different name and 
in separate clauses throughout? — But if you 
take an ordinary amateur he would have to go 
through the whole of this Bill to ferret out what 
refers to performing right and what does not. 

1587. But in the Bill before the Committee 
the performing right is separated out from copy- 
right; it is not called copyright and it has 
separate clauses throughout to itself? — But vou 
would want so few clauses that I would ask mr a 
separate Bill altogether. 

Viscount Knutsford.] You say he would have 
to go all through the Act ; but that is exactly 
what the amateur performer is now saved, under 
this Bill, from domg. If this BiU passes he 
looks at Section 5 and sees that it is all about 

Eerforming right, quite distinct and separate 
•om copyright. 

Lord Thring. 

1588. And it has been done for that very pur- 
pose, to prevent confusion about the performing 
nghtclauses; theyare absolutely separate through- 
out the Bill ? — ^But would it be a great trouble 
just to make it a Bill by itself; because all this 

i» 
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Lord Thring — continued. 

is quite apart from copyright, and it has nothing 
to do witn publishing, adapting, translating or 
anything else ? If it were in an Act by itself 
then everyone of these millions of common 
people, say in a mining village or anywhere else, 
could know what the law is. And the law at 
present, so far as "God Bless the Prince of 
Wales " is concerned, is very complicated. Since 
1882, when this first musical performing right 
Act was passed, we are totally in darkness as 
to what compositions were printed before 1882 
and which were not. If in the Act of 1882 one 
^clause had been inserted to say that from that 
date any composition, whether reserved or not, 
must have printed on it, " published under 
the Act of 1882 " or " performing right reserved 
under the Act of 1882," then we could tell on 
going into a publisher's shop whether it came 
under the old regime or the new regime. Now, 
if you take up a composition in a music shop, 
there is nothing marked on it, and it makes all 
the difference whether it was published before or 
after the Act of 1882. Then again, if it was 
printed since 1882, if the proviso is on the page 
" performing right reserved," there is nothing to 
show when it will fall into the public domain, 
the composer maj^ be dead or the 42 years r^ay 
be out. JBut how is the ordinary man to know it ? 

Cliai'iiniin, 

1589. Then what you want is that on every 
musical piece and on every dramatic piece there 
should be printed not only that the performing 
right is reserved, but also the date of the 
publication and the length of the protection. 
Is that it ? — From the present time, yes ; but so 
far as the length of protection is concerned, as 
I say, between the few publishers and the few 
composers, it is perfectly easy to inform them- 
selves whether a man is deaa or has been dead 
seven years, or whether the 42 years have run 
out or not; because if a publisher wants to 
reprint a publication he has plenty of time (and 
it only happens now and again that he wishes 
to do so) to inform himself whether the piece 
is public property or not ? But what about 
us millions of performers with thousands of 
pieces staring us in the fiice ? How are we to 
find out whether a composition has Mien into 
the public domain or not ; and why should we 
pay if it has ? 

1590. We want your suggestion astohowyouare 
to be informed ? — ^My second sugjgestion is, that for 
compositions dating from now (if there was a new 
Act) a certain time should be fixed, regardless of 
the life of the composer, say 60, 70, or 100 
years; then we should know where we were. 
It would not interfere with any publishing rights 
for 42 years or life and seven years. Suppos- 
ing it was enacted that the performing right 
should subsist for 50 years, that would be an 
advantage to the composer as to years in almost 
all cases. If then the proviso were on with the 
year of first publication, everybody would know 
that 50 years from then the periorming right 
would cease. 

Viscount Knutsford, 

1591. Would you kindly read Clause 5, Sub- 
section (4) ; it is that the performing right shall 



Viscount Knutsford — continued. 

subsist for the author's life and 30 years alter 
the end of the year in which he dies ? — Yes; su 
that every poor amateur out of those millions 
has to keep himself posted up about the death 
of every composer : Take this very case, " God 
Bless the Prmce of Wales"; it would take 
me another hour or day to find out where 
the performing right is. I only accidentally 
remember that it was composed in 1862, and 
that Brinley Richards is dead, because I came to 
England in 1862 when the song was just pub- 
lished. 

Cliainruin. 

1592. Then how do you propose to let the 
public know ? — By a provision that the per- 
iorming right shall subsist from now for 50, 00, 
or 70 years, as may be fixed. 

1593. That is to say, you want to alter our 
suggested clause that it shall be for life and 
30 years, and you want to have a term intro- 
duced ? — Yes, for performance, because other- 
wise they cannot inform themselves, they 
cannot possibly do it. The publishers, as I say, 
live within a mile of information, and can do it. 
and if they want to translate a book, surely they 
can go to the trouble and in<jiiire *' When did 
this man die, has the copynght run out or 
not " ? But how can the amateur perfonner rio 
that? Those are the first two propositions: 
(1) to have a Bill of a few short clauses for our- 
selves; and (2) from now, to get out of the 
confusion as to the term, to have a fixed 
number of years regardless of the life of the 
composer. Thirdly, at the present time, confusion 
arises as to pieces that were published before 
1882, only a few reserved, no doubt; but 
we do not know which they are, so that 
Mr. Harry Wall or somebody else getting 
possessed of the performing right might 
proceed for a penalty. On this point, I say in 
my article " A pile of music is now like a hetip 
of tin plates m a rack, many of which an* 
heated, out nobody can or will tell which of 
them are hot till after you have burned your 
fingers." 

1594. What is your suggestion ? — My sugges- 
tion and plan is very simple : One of the pub- 
lishers has adopted it, and I am trying to per- 
suade others to do the same. Messrs. Hawkes 
have put it in this way: At the beginning of 
their Musical Catalogue they have printed a 
notice, which says : " On the pieces marked 
thusf a fee is charged by the Soci^te des Auteurs. 
of Shaftesbury Avenue, London, W., for each per- 
formance in PJiblic when a charge is made for 
admission." This is a simple plan, and of no 
expense and less trouble to the publisher than 
bemg obliged to register each reservation at 
Stationers' Hall. 

1595. That is to say, that Messrs. Hawkes have 
marked their catalogue in a particular wayr— 

A. 6S. 

1596. He marks the pieces that are copyrkht ' 
— Performing right, my Lord, he marks tna^^t 
pieces where the performing right is reserved ; 
so that if I want any pieces from Messrs. Hawkes 
I am informed through their catalogue. If every 
publisher were obliged to do the same (and most 
of them would be most willing to do so), that 

would 
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Chairman — continued. 

would meet the point. I have only found one 
publisher who directly refused to give me any 
information at all. 

Viscount Knutsford, 

1597. But Messrs. Hawkes* catalogue only 
includes the things that they publish, I suppose ? 
— Yes ; but if every publisher did the same that 
would meet it. There are only 40 or 50 of them, 
and most catalogues have very few reserved 
pieces in them. 

Lord Thring. 

1598. You want every publisher of music to 
be obliged to print on his catalogue what pieces 
are copyright and how long it has to run ? — 
Yes, for performing right, my Lord. 

Chairman. 

1599. I do not understand that you would 
oblige him to make a catalogue at all, but that 
if he does make a catalogue he should differ- 
entiate the pieces which are copyright from those 
which are not ? — Performing right. Yes. 

Viscount Kniitsford. 

1600. Supposing a person is misled, quite un- 
intentionally, is tne publisher to be liable for 
damages to the person who has been misled 
by his catalogue ; because it wall put an end to 
catalo^ies if you do that ? — Ino, I do not 
think It would. At any rate anyone of the public 
having ordered a piece from the publisher's cata- 
logue, which is marked like this, has got all 
possible means of information. I have asked 
one or two pubUshers " Am I allowed to perform 
so and so " ? "I do not know ; ask Mr. Moul." 
But people get from Mr. Moul only a general 
letter, and a list of composers and pieces, with a 
dozen etceteras at the bottom, whicn leaves them 
as wise as they were before, and they can only 
make sure through a costly lawsuit about each 
respective piece. 

1601. How far has any real damage been done; 
how far have people had to pay, because Mr. 
Walls' proceedings nave been stopped practically 
by the court having the power to give nominal 
damages ? — Yes, that is rather a pity, because in 
tliat case the Acts of 1882 and 1888, instead of 
making things right 

1602. But from your experience how far has 
there been any actual pecuniary hardship suffered 
by anyone on account of the uncertainty? — 
Last year to the tune of 400?. to 500Z. by Lord 
De la Warr, and more than 1001. by the 
Morecarabe Company. 

1603. Lord De la Warr's was a dramatic per- 
formance, was it not ? — No, it was an orchestral 
performance of a few pieces only. 

Lord ThriTig. 

1604. What you want is that as full notice as 
possible should be given, and also probably that 
on trial of the case, if the Judge was satisfied 
that a person could not reasonably have known 
to whom the performing right belonged, the 
Plaintiff should have only nominal damages. 
Would not that suffice you ? — That throws it all 
open to prosecution again. As your Lordship 
knows, in most cases where money is obtained 
it has been done by threatening prosecution ; and 
threatening prosecution is quite sufficient for any 

(0.23.) 



Lord Thring — continued. 

ordinary person. I have gone through it myself 
10 years ago, and I should not like to do it 
agam. But to the publisher it is nothing. I will 
draw it out better Tor the next meeting of the 
Committee if you please. I will talk it over with 
a few publishers. It is no trouble to a publisher 
to be quite sure on the matter. Each pubUsher 
only publishes now and then a new piece in his 
catalogue, and so far as the present pieces are 
concerned it would be very easy to go through 
his catalogue once for all with Mr. Moul and 
anybody else and find out whether the right 
is reserved, and who legally has it. fiut 
publishers are rather careless. For instance, in 
the case of Messrs. NoveUo, I asked them whether 
anything was reserved in their catalogue. I 
have gone round during the winter to all the 
publisners and asked them and suggested ta 
them to do the same as Messrs. Hawkes, and 
some have promised and some have not. Messrs. 
NoveUo said " Everything in our catalogue is free ; 
as long as you buy the parts from us you can do 
it " — and yet they had to send me a note on the 
same afternoon to say that there is possibly one 
exception as to which they are in doubt, whether 
the French Society of Authors claim copyright 
or not. It is not for us millions to go to Mr. 
Moul and find out whether Messrs. NoveUo have 
the performing right or not; it is for Messrs. 
Novello to go to Mr. Moul and make that point 
certain and to give the public clear and direct 
information. 

Viscount Knutsford. 

1605. No, it is for you to find out. The 
priwAfaxyie case is that there is a right reserved 
to permrmance. Then you wish to perform a 
piece, and it is for you to find out whether the 

Serforming right is reserved; it is not for 
[essrs. Novello to give you the information 
necessarUy. I can understand yoiu: point, that 
it would be desirable wherever the right is. 
reserved on a piece of music that it should be 
stated, "performing right reserved," and also- 
that it should not run from death, but for a 
certain number of years ; you would then know, 
directly you bought a piece, that the right was- 
reserved in 1820, or whenever it may be ? — Yes^ 
that is from now ; but how about the past ? 

1606. I am including whether it is past or 
not ; that is sufficient to meet your view, with- 
out aU this catalogue business, which is only a 
private arrangement. We cannot legislate that 
catalogues slmll be put in this way ? — WiU you 
then make it, that the publisher is the man who 
is to know who has the performing right, and to 
give the information ? He can do it in a cata- 
logue ; and surely it would be no hardship for 
him to do the same as Messrs. Hawkes nave 
done. 

1607. But it is grandmotherly legislation, that 
is what I complain of. You cannot legislate 
that every person shaU put in his catalogue (if 
he publishes one) a notice of that kind ; because, 
as in this case of Messrs. Novello, he may be 
perfectly innocently misled ? — But then I should 
not be misled ; NoveUo's or any other publisher 
can surely very easUy inform themselves about 
two or three pieces much more easUy than we 
performers can about hundreds of pieces. 

O 2 1608. Mr 
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Chairman. 

1608. Mr. Moul told us that in all the pieces 
where the performing riffht is reserved by his com- 
pany,it is plainly printea that the performing riffht 
IS reserved. I suppose you would say that tnat 
is not enough, because you do not know whether 
the performing right may not have run out ? — 
x es. 

1609. So that notwithstanding the fact that 
Mr. Moul might keep printed on the copy a 
notice that the performing right is reserved, it 
might be an old copy that nad been in the shop 
for some time and the reservation had not been 
struck out ; would you say that it should be im- 
perative on every publisher, directly a piece of 
music or a dramatic work went out of perform- 
ing right, that he should strike out the reserva- 
tion ? — That he should at least take it out of 
his catalogue the next year. 

1610. I was suggesting whether it should not 
be provided that ne shoiild strike out the words 
on every copy he sells ? — He might, and then 
take it out of his catalogue next year. 

Viscount Knutsford. 

1611. I understand, practically, that it would 
meet your views if upon every publication the date 
was given and " performing nghts reserved " ? — 
For those which are reserved, yes ; but how about 
any composition from the date of this Act ; how 
do I know it is printed since the last Act unless 
the year of first publication is printed on each 
copy ? 

Chairman, 

1612. Then there is another grievance, is 
there not, that, as I imderstand, you complain 
of; supposing you get a music-seller's catalogue, 
Mr. Moul's catalogue, and he does not say in the 
catalogue that the performing rights are reserved, 
and you do not know whether they are 
or not, and you suppose they are not because 
they are not in the catalogue, and bond fide 
thinking they are not reserved, you send tor a 
particular piece of music or dramatic piece, and 
you have made your arrangements to play it 
before you got it, would you say that it was a 
grievance that when you get that dramatic piece 
or piece of music, you should see on it, for the 
first time when you have made all the arrange- 
ments, that the dramatic rights or the perform- 
ing rights are reserved ? — Then I would consider 
that the performing right is not reserved be- 
cause they must lapse some time. Twenty 
years hence there will be lots of compositions 
with "performing rights reserved," when actually 
there is none, it is gone ; the 42 years have 
gone. 

1613. But I understand you to say that you 
ought to have the right of knowing, before you 
send for a piece of music, whether Sie perform- 
ing rights are reserved or not ?— Yes. 

1614. That it is too late when the piece comes 
down to you, and you have made all your 
arrangements, to tell you then that the perform- 
ing rights are reserved ? — Yes, before purchasing 
or penorming. And the publisher should be my 
man. He gets the profits, and he should arrange 
with the performing right owner whether he can 

five the right or cannot. The public can only 
eal with the one man, who is the publisher he 
sends to for the music and who should give 



CAairman— continued. 

reliable iniormation about any pieces he pub- 
lishes, as to whether any one and w^ho can 
legally claim a performing right fee. 

1616. Then, as I understand, you want this: 
That you, as one of the public, want to play or 
sing certain songs ; you send up for the 
publisher's catalogue ; you have no reason to 
suppose that the performing right still exists, 
and you get no notice in the catalogue that 
there is any performing right in them, and 
supposing that the performing right is not still 
in existence, you send up for that dramatic mece 
or that song, and you find when it comes aow*n 
to you that the performing rights are reserved, 
ana the cop3nright still running. You say that 
that is a hardship ; that you ought to have the 
means of knowing beforehand, not only when 
the piece comes down, but when you look at the 
catalogue, whether the performing rights are 
still in existence ? — Yes, whether I can perform 
it or not. 

1616. That, I understand, is your case ? — Yes, 
because he has the means of telling us. 

Viscount Knutsford. 

1617. But are you not content with having 
the notice " performing rights reserved " upon a 
sheet of music or a play ? — No. It should also 
be marked in other advertisements ; for instance, 
on the first page of the "Daily Tel^raph," 
" Mr. Edward Lloyd will sing " such and sucn a 
song, " published by Cocks & Co., price ^s. " ; 
and there should be behind that " P.KR." (per- 
forming rights reserved), or simply R. (reserved). 

1618. Surely it is sufficient if it is on the 
sheet itself? — Then I have bought it. Why 
should I spend my money on a dozen pieces i 

1619. If it is made compulsory that " P.R.R." 
should appear on the sheet of music, how is that 
insufficient ? — I think if you sent for copies you 
would regret the shillings spent on them. 

1620. But you have not spent it ? — But nine 
out of ten of those millions have to send up 
their money beforehand when they send the 
order. 

Chairman. 

1621. You have got what you do not want ?— 
Yes, and cannot use it. 

1622. And you would not have bought it if 
you had not supposed the performing right was 
out ? — Yes. 

Lord Thring, 

1623. You might avoid that by saying, " If the 
performing rights are reserved I ao not want 
it " ? — Yes, that might be so. 

Viscount Knutsford. 

1624. You are the person who is wanting to 
do something, and you want to shirk all respon- 
sibility and throw it upon other people ? — ^Not 
at all ; I take the responsibility of paying for it. 

1625. Supposing that we altered the term of 
years of penorming right and cut out " death," 
and said the perwrming right in music and 
dramatic work shall last for 50 years, and upon 
every sheet of music or upon every play, if the 
performing right is desired to be reserved, a 
notice is to be placed statin? " performing rights 
reserved," you would then know, when you get 
the sheet of music or play, that for 50 years tne 

rights 
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Viscount Knvisford — continued. 

rights were reserved. Why is not that sufficient 
for you ? — The year of first publication should 
be on, and it should be marked in the catalogue. 

1626. No, no ; do leave out the catalogue ; 
why is not that sufficient ? — Because I should 
have spent my money. 

1627. But we cannot legislate for catalogues ; 
we can say, as has been done before,- that, if the 
performing right is desired to be reserved, on 
each publication it must be stated that the per- 
forming right is reserved. Then if you abolish 
" death " and make a term of years, 50 years, or 
whatever the term is, you are perfectly safe ? — 
Then for past compositions the publisher should 
be obliged to go through his catalogue. 

1628. I want to know whether that is not 
sufficient for you ? — No. 

ChaiTTrmn.'] That is for the future 



Viscount Knutsford, 

1629. We cannot legislate for the past, but I 
am speaking of the future ? — For the future it 
would be if you put it it in the catalogue. 

Lord Thring. 

1630. What does the catalogue matter ? You 
send up to NoveUo's to buy a piece of music, and 
you say, " If the performing right is reserved I 
do not want it." That is just as good as if you 
had it in the catalogue. Messrs. NoveUo would 
write back and say, " The performing right is 
reserved, therefore I do not send it to you " ? — 
But there are millions, I might say, of ignorant 
people in literary matters who would not think 
of such a thing as mentioning that in a letter in 
writing up ; and it would be very little trouble 
to the publishers, it would not take them half 
an hour to go through their catalogue on a few 
doubtful pomts over those things which may be 
old things. 

Viscount Knutsford. 

1631. Old thin^ we cannot deal with, of 
course ? — I have given, in number 10 of my blue 
pencil markings, suggestions of a few paragraphs, 
onlv since the Berne Convention it is a little 
altered ; instead of entering at Stationers* Hall 
and Stationers' Hall issuing a catalogue, I would 
simply say, let the publishers mark the catalogiAB 
and then we are done. 

Chxtirmxin. 

1632. We understand that. Is there any- 
thing else you wish to say ; have you any other 
suggestion ? — With regard to the Berne Con- 
vention which makes it so much more difficult 
to understand what is to be done, I say in No. 
6 of my articles: "One case respecting the 
dilemma as regards foreign compositions. All 
bandmasters and conductors have in their 
repertory »(?fe pourris, charivaris, and medley Sy 
put together from various airs and compositions 
of different countries. What has a conductor to 
do to get to know which portion of such a pot 
oourrz he is not allowed to play now without 
oeing subject to a performing fee? To make 



Chairnm n — continued. 

sure he must find out, (1) the ' country of origin ' 
of each air or composition made use of in that 
pot powrri ; (2) which of those countries may 
nave joined the Berne Convention up to the 
moment of performance ; (3) whether and which 
of the various foreign compositions have been 
protected in the country of origin accord i7ig to 
the conditions and formalities prescribed in each 
respective foreign country ; (4) the date of first 
publication of each respective composition ; 
(6) the length of protection granted in each 
respective country ; (6) calculate from 4 and 5 
when protection ceased or will cease in each 



case. 



Viscount Knutsford. 

1633. That is a very good ar^iment against 
the Berne Convention ; but that is not before us. 
We are a committee to consider a particular 
Bill, and have nothing to do Avith the Berne 
Convention in that way ? — Then those are the 
principal points I wish to impress upon you 
First, that we should have a separate Act like 
the Act of 1882 or 1888, simply for performing 
right only, to take it out from other matters 
altogether which the common public cannot 
imderstand. Secondly, to have a fixed number 
of years independently of the life of the com- 
poser ; and, thirdly, to have any reserved com- 
positions marked as such in all catalogues and 
advertisements (instead of entering at Stationers' 
Hall). 

1634. Have you read this Bill ? — ^Yes, I have. 

1636. Have you seen Clause 6? — Yes; it is 
totally different, certainly, from anything before, 
but a two-page Bill called a Performing; Right 
Bill certainly could not do any harm ; it would 
simply take it out of this with a preamble and 
tail end. 

Lord Thring. 

1636. Will you be good enough to look 
through the Bill and see what possible advantage 
you would derive from taking out the clauses. 
Why can you not have them there ?— Why is 
anyone to go through all these pages when he 
has only to do with half a page of it ? 

1637. But he has only to look at the index ? — 
But consider the common public ; a man or a 
girl of 16, 17, or 18, she cannot go through this 
Act ; but if it was published in a Performing 
Right Act by itself the newspapers would give 
the pubhc m a few lines the gist of it, and 
every man and woman in the country would 
know where they are. 

Viscount Kn atsford. 

1638. I think Clause 5 is quite as short as 
you can well have for performing right, and 
anybody who wants to know about a performing 
ri^t can look at Clause 5 ; it is just as good as 
if it was in a separate Bill ? — I have put my 
points before your Lordship. 

[The Witness is directed to withdraw. 
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Chairiman. 

16eS9. I UNDERSTAND that vou are Secretary of 
the Newspaper Society ? — i es, and have been 
for nearlv 20 years. 

1640. ^Vhat is that society ? — The Newspaper 
Society as an incorporation has been in existence 
over 60 years now, and practically comprises all 
the leading newspapers. It is a combination of 
newspaper propnetors formed for the purpose 
mainly, of lookmg after the trade interests oi its 
members. At the present time it includes the 
proprietors of practically all the leadmg news- 
papers in the kingdom, both London and pro- 
vincial. 

1641. Have you had any meeting of the news- 
paper proprietors or members of the society with 
a view of discussing this question ot copyright- 
ing news ? — Yes, we had a meeting early in May, 
our annual meeting, preceded by what is 
called a trade conference, and at that trade 
conference, amongst other questions, the question 
of the Copyright Bill was only lightly touched 
upon. But tliis very importtint clause, and 
revolutionary clause, has never been thoroughly 
discussed. 

Viscount Knutsford. 

1642. Which clause is that ? — The clause deal- 
ing with the copyrighting of news, commencing 
" The proprietor of any newspaper." 

1643. Clause 12?— Yes, that is it. A short 
discussion took place, and I think it would give 
your Lordships a very good idea of what I would 
call the other side of this question as distin- 
guished from the side which has been placed 
before your Lordships by the only witness 
who, I believe, has spoken on this question, 
if I read a short paragraph from the 
report of the trade conference. "The next 
speaker confessed that the clause " (that is the 
clause your Lordships have before you) " looked 
very simple and very honest, and it might easily 
slip through Parliament; but underlying it 
was a great principle which would practically 
revolutionize the practice of journalism. He 
recommended the appointment of a small 
committee of experts to look into both the 
Bills before Parliament, with a view to taking 
action to resist the imposition of a condition that 
would be most oppressive and injurious to the 
press of the country." That was the opinion of 
one speaker. 

1644. He does not state any reason for it ? — 
No ; as I said before, the matter has been only 
touched upon in a very cursory way. We, 
however, look upon it as a very important 
question which requires very grave and thorough 
consideration before it is dealt with. 

Clmi'tinan, 

1645. Have you appointed the small com- 
mittee which that speaker recommended ? — No, 
that is practicallythe reason why I am here to-day. 
I heard only at about 1 o'clock this morning that 
it was the wish of your Lordships to hear some 
further evidence upon this particular clause. 



Chairman — continued. 

I thought it then my duty to come down, 
as I did not know how long this Committee 
was going to sit, that I might take the oppor- 
tunity, not of stating to you what are the 
views of the Newspaper Society, or what I 
allege to be the views of the majority of the 
newspaper proprietors, but some very weighty 
considerations which I think have not been 
brought before your Lordships with regard to 
this clause. In the first place I should like to 
clear the ground by stating that we admit, every- 
one admits, that journalistic enterprise ought to 
be protected, and that any proprietor or news- 
agency that goes to great expense, as they do, for 
procuring important news from foreign countries, 
or for supplying home news by telegraph to 
newspapers, all over the kingdom, ought to re- 
ceive the fiiUest possible pror^ction. But imder- 
lying this clause is a veiy £ar-reaching principle, 
the principle which wat debated between Mr. 
Moberly Bell and Lord Herschell in a verj' in- 
teresting manner at a previous sitting of this 
Committee, that is the principle as to whether 
the protection which at present nominally only 
applies to the written form of news should be 
transferred to the news itself Now this par- 
ticular clause only applies as it stands at present 
to foreign telegrams ; out seeing that it is to take 
its place in a Copjrright Act, a codi^dng Act I un- 
derstand, it appears to me, although this clause 
is limited in its application, that the admission 
of the principle would have a far-reaching effect 
as regards the general provisions of the Act of 
Parliament, that is to say, you could not strictly 
limit its principle to foreign telegrams. Either 
the clause must have that effect or it must 
have the opposite effect, by laying down a 
limit as to the protection which should be ac- 
corded by the Act, that is to say, that by limit- 
ing the protection of news to foreign telegrams 
the inference is that home telegrams are not 
equally protected. 

1646. Certainly. — I believe at the present 
time, if your Lordships have studied them, 
that aU the cases that have come before the 
Courts show that under the general Acts, and 
especially under what I may call the Judge- 
made law arisinff out of the Act of 1843, we 
already have absolute protection. 

1647. For the literary form of telegrams?— 
No, I believe we have absolute protection for all 
that is needed. In this way: In the case 
of Walter v. Steinkopfi'" (which was "The 
Times," against the " St. James s Gazette '') 
Mr. Justice North stated that the copy- 
right only existed in the form of the words: 
but in an appeal to the Court, which came 
on after the general decision in the case, 
asking him to limit his judgment to one of the 
cases brought before him, the learned judge 
deliberately extended it ; he not only ^ve his 
judgment as regards the article by Kudyard 
Kipling, which was a literary composition, but 
he gave it also deliberately as regards three out 
of 22 cases of copying whicn were stated to have 
appeared in that particular copy of the "St. 

James? 
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Chairman — continued. 

James's Gazette." Now to say that that pro- 
tection exists in the case of a short telegram, 
only so long as you put it in exactly the same 
words as it was originally put into by the pro- 
prietor of the telegram, is, I submit, an absurdity, 
oecause it would amoimt to no protection at all ; 
it would simply mean that, if you want to appro- 
priate news, all you have to do is to re-wnte it, 
and that can be done with very little trouble. 
But I rely more upon the extraordinary exten- 
sion of the scope of the Act, in cases which have 
come before the courts time after time, to all 
sorts of compilations, to directories, lists of 
bankrupts, sporting fixtures, and such things; 
the strongest case of all, I think, is the 
Exchange Telegraph Company against Gregory, 
where the protection of tne Act was accorded 
to Stock Exchange quotations. I cannot state a 
case in which the protection of the Act has been 
invoked for the protection of news, as news ; 
but, on the other hand, I know of no single 
instance in which there has been any attempt 
to appropriate news by re-writing, or to appro- 
priate telegrams without re-wnting, without 
authority, where the wrong-doer, the copier, has 
had the courage to go into court and attempt to 
justify himself on technical grounds of law. In 
the case that I have mentioned of the Exchange 
Company versus Gregoiy, registration had of 
course to beproved before the case could be brought 
into court ; the newspaper containing the matter 
had to be registered. The Exchange Telegraph 
Company publishes no newspaper at all, but 
they typewrite in the Exchange what they send 
over their instrumeuts to their subscribers, and 
that type-written copy is registered at Stationers' 
Hall Court. Obviously, that is not a registration 
of a newspaper within the terms of the Act, but 
it was accepted ; the point was raised at the trial 
in the Court of Appeal where the late Lord 
Esher disposed of tne case, and disposed of it 
very abruptly. After heariug the arguments of 
Counsel for the Defendants, his Lordship turned 
to him and said " the fact of it is your client 
has done a dirty trick and you want us to white- 
wash him, and we are not going to do it." And 
that disposed of all technical arguments. I take 
that as a typical case, showing that at the 
present time there is no danger. I speak, for 
instance, of Renter's Telegram Company that 
spend many thousands a year in collecting news. 
There is no real danger that any newspaper will 
deliberately and systematically appropriate 
Renter's telegrams, relying on the fact that they 
could not be touched under the Copyright law. 
We have no case of the kind. 

Viscount Knutsford, 

1648. I suppose the newspapers pay Messrs. 
Renter's Company for power to insert them ? — 
Yes, they prefer to pay for them to pilfering 
them. 

1649. But you would not desire to see a state 
of the law in which Renter's telegrams, obtained 
at great expense and trouble, may be copied off- 
hand into any paper, would you? — No, I say 
that cannot be, because I have known of 
instances where, for instance, telegrams have 
been copied from an early edition of a provincial 
paper into what they call the town or late edition 



Viscount Knutsford — continued. 

without authority, and where the paper copying 
without authority has been written to, or 
threatened ; but they have never dared to do it 
again. 

1650. Then you would say that the evidence 
given before us by Mr. Moberly Bell is incorrect, 
in that he assumes that a paper would be pre- 
vented from cop3dng such words as, " The war is 
' at an end " or " the President is dead." The 

f)oint arose upon the question of some telegrams 
ike that. " President of so and so assassinated." 
Can that in your view be taken by any paper ? — 
That is the whole point. 

1661. I want to understand what your point 
of view is. I want to know whether it is the 
wish of the society that you are representing 
here, which you say includes the proprietors of 
all the newspapers, that such a telegram as that 
should be protected or not ? — I cannot tell you 
what their wish is. My desire was to lay before 
your Lordships what I believe is the other side 
of the question ; but there has been no oppor- 
tunity of obtaining the views of the society. 

1652. Then forgive me for saying that I do 
not quite understand what you call the other 
side. You were resting upon the legal point 
that they cannot be now used by other papers, 
because you have been arguing that legally 
these other papers cannot use such telegrams. 
I want to know what you call the other side. 
Up to this moment you have been arguing upon 
Mr. Justice North's judgment, as I understand 
(his obiter dictuin I should say), that these 
telegrams cannot now be made use of? — Yes; 
quite so. 

1653. Then it is purely a matter of law you 
are raising ? — It is a matter of the moral effect 
of the present law. I believe the moral effect of 
the present law is sufficient for our purpose, 
coupled with the general honesty which prevails 
throughout the Press. 

1654. Yes ; but, as I imderstand, Mr. Moberley 
Bell's evidence was based upon the belief that 
other papers might use these telegrams and get 
all the advantages of having these telegrams in 
their papers though they had gone to no expense 
in getting the news, wnereas the "Times had 
got this news at very great expense. I under- 
stand you to say that you are bringing before us 
the other side of the question, and that is : " Oh, 
no ! it is a mere matter of law ; they cannot 
legally do it." Of course, then, cadit qvxB8tio, if 
they cannot do it legally? — I say it does not 
happen. Mr. Moberley Bell was speaking, natu- 
rally, as manager of the " Times," from a (Efferent 
standpoint. 

1655. Who are part of your society, I suppose i 
— ^Yes, they are part of our society. I say I am 
not in a position to give you the opinion of the 
society, but your Lordships have only had the 
evidence of one witness before you, and I am 
trying to put before you, supposing there were 
two camps, and Mr. Moberley ^ell neaded one 
camp and the other camp was led by somebody 
holding a different opimon, what I think the 
opinion of the other side would be. The most 
important consideration is this : Mr. Moberley 
Bell put it as though copying was a crime. 
Well, I would distmguisn between copying 
and copying. I believe that the whole joumafistic 

system 
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Viscount KaufHford — continued. 

system of this country is based upon cop3dng, to 
a large extent, upon a legitimate and proper copy- 
ing, if we could probe into every newspaper office. 
If 1 remember nghtly, I believe in the case of the 
" Times " against the " St. James's Gazette," it 
actually came out in evidence (and the article 
was produced, or the paragraph, or the telegram) 
that the " Times " had quoted from the " St. 
James s Gazette" itself I suppose the the 
" Times " finds it less necessary to copy, perhaps, 
than any other paper ; but every paper copies. 

1656. Will you forgive me ; the case of 
Walter v. Steinkopff had nothing to do with 
this question. The " Times " tried to restrain 
the "St. James's Gazette" from further pub- 
lishing any copy of the newspaper containing 
any copy of the article by Mr. Rudyard Kipling, 
or any portions thereof, contained in 22 separate 

Paragraphs ; then the publication was restrained 
y an injunction. It was not denied bv the de- 
fendants that they had copied two-fifths of the 
article, and all the paragraphs from the " Times," 
verbatim. That is quite a different case. The 
point we are considering which was raised by 
Mr. Moberl^ Bell was not a case where there is 
an absolute clear infringement, either copy- 
ing or reprinting a large portion of an article, 
and a letter of mr. Rudyard Kipling's, but a 
simple paragraph containing news, such as, 
"The President of Peru has been assassi- 
nated " ? — That injunction was granted for three 
paragraphs in addition to the article. 

1657. But the court gave the injunction of 
course upon the main case, upon the large 
copying ? — ^^Vill you permit me to put it in this 
way. Mr. Justice North granted an injunction 
there for three short telegrams from abroad; 
they might have been telegrams consisting of 
two words only, but according to that judgment 
if there had been only two words and they were 
put in the same sequence there would have been 
protection. 

1658. But those were obiter dicta of Mr. Justice 
North. According to Copinger, " With regard to 
the article the plaintiff's case was clear, it 
was practically undisputed by the defendant's 
advisers, the defendants had deliberately re- 
printed the most attractive portion of the 
article which they admitted they knew had been 
acquired by the plaintiffs at a high cost " ? — But 
it was at a subsequent proceeding. A few days 
afterwards the defendant applied that the judg- 
ment should only bo entered for the Rudyard 
Kipling case, because Mr. Justice North had 
only given his opinion in regard to that case. 

1659. There is no statement of that kind in 
the book 

Cluti'TTnan. 

1660. Is that case reported ? — I have the report 
of it. I do not know whether it is reported in 
the law books. 

1661. Where is your report taken from? — 
From the Newspaper Society's circular. 

1662. Have you got it ? — Not with me. 

Lord Thring. 

1663. But I do not quite understand It seems 
to me you first of all tell us you think it is right, 
that this is the law, that the clause only enun- 
ciates the law ? — No, I do not say that Only I 
do not want definition. 



Lord Thring — continued. 

1664. I understood you to say, first of all, that 
the clause was not necessary, because it was 
already the law. Did you, or did you not, mean 
that ? — I think the clause goes too far in defini- 
tion, and at the same time it does not go £ar 
enough. 

1665. But does it, or not, enunciate what is the 
law now ? — I believe practically it is the spirit ot 
"the law, but not the fetter of it. 

1666. But you think, what you call the mor- 
ality of the law, is right ? — Yes, certainly ; but 1 
think the laving down of a hard and fast prin- 
ciple would be mischievous. 

1667. Never mind hard and fast principles. I 
understand you to say that if it is not the law it 
ought to be the law, because it is morally right : 
therefore, you necessarily think it ought to be 
the law ? — I would like to give an illustration. 
Supposing it were actually the law of the land, 
ana you had such a simple telegram as, say, 
*• Andr^e found " sent to a London paper ; that 
would be published in the first edition oi the 
paper to wnich it was sent, and by 10 o'clock 
it would be known everywhere, and be in every- 
body's mouth. Every person in the street would 
then be at Uberty to convey that piece of informa- 
tion from mouth to mouth, and would also be at 
liberty to write it in any number of letters they 
liked privately ; but the Press, whose province it 
is to distribute information to the world at 
large, would be muzzled for 12 hours ; which 
seems to me to be an absurdity. 

1668. I thought you said it ought to be {— 
No, I do not tnink journalists generally would 
wish that. 

1669. Supposing that it cost the newspaper, 
which got tne news, l,000i. to get the news 
" Andr^e dead " or " Andr^e found " ?— I think 
the proprietor who got it would like to have the 
monopoly of it for 12 hours, but I do not think 
it is practicable. 

1670. Do you not think it just that the pro- 
prietor who got it should have the monopoly for 
12 hours ?— I do. 

Viscoimt Knutafoi^d. 

1671. Would it not work out in this way, just 
as in the case of Renter's telegrams, that the 
" Times " would be paid (I take the " Times " 
because we have had Mr. Moberley Bell before 
us), that if it was desired by the other London 
papers or local papers to avail themselves of such 
telegrams they would pay a small sum a year ? — 
Yes. But there are certain instances that might 
arise when I do not think it would be possible 
to muzzle them. 

Cliaii*inan. 

1672. There is an instance which I should like 
to take, which it seems to me is much more 
difficult than the one you have mentioned ; take 
Lord Thring's su^estion last year "Spanish 
War ended/^ It might make a very great diflfer- 
ence on the Stock Exchange ? — Quite so. 

1673. And there might be incidents connected 
with the knowledge tnat the Spanish War had 
ended, on the Stock Exchange; some persons 
might go bankrupt, and others make their 
fortimes; this would be talked about all over 
the City ; what could the evening papers say ; 

they 
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Chairman — continued. 

they could undoubtedly sav that such and such 
a man had been made bankrupt or had made a 
fortune : but could they not go on to say that 
that fortune was made or bankruptcy caused by 
the news that the Spanish War was ended ; 
would they not be entitled to say that ? — That, 
of course, raises a very nice point, and I think 
one can imagine any number of anomahes of 
that kind in connection with this proposal ; in 
fact, those anomalies would crop up by the 
thousand. 

1674. Do you think that if anjrthing definitely 
like this clause were put in you should try ana 
guard it in some waj so as to prevent any 
absurdity from happemng ? — I rather fancy that 
the concensus of opinion on the part of proprietors, 
if they all met together and discussed this ques- 
tion, would be in favour of leaving the law as it 
is at present. 

1675. Then do you not think your sub- 
committee had better meet ana let us 
know ? — Precisely. There is another consider- 
ation. If there is to be legislation in this 
direction I feel convinced that it would be far 
better not to make it under the head of copy- 
right, because it is an absurdity to talk about 
something where there is no copying at all as 
copyright ; but would it not be possible to have 
something in the nature of a trade protection 
Bill dealing with news agencies and newspapers 
who collect and sell telegrams ; we should 
certainly be better off by a separate Bill, because 
we should still have the protection of the 
present copyright law with its tremendously 
uncertain possibilities. 

Viscount Kmitsford. 

1676. It can only be based upon copyright; 
you cannot get clear of copyright ; tne only 
reason for not allowing other papers to use it is 
assuming that there is copyright in this news ; 
the whole thing is connected with copyright ? — 
You could have an entirely new kina of legisla- 
tion, special class l^islation. 

167?. We have a Bill referred to us, and we 
have to put it into the best shape we can after 
hearing evidence; we are not here to invent 
any kmd of copyright law? — ^No; I do not 
suggest it But 1 merely suggest that there 
may be a majority of newspaper proprietors 
who would rather have that clause left out 
entirely ; and as it is a matter which I think, 
entirely concerns the proprietors of newspapers, 
it is really a matter in which they should be 
heard. 

1678. If you brought to us a report from your 
society that the majority of the proprietors of 
newspapers were against any clause of this kind, 
the prooability is that the clause would go out, 
and it would be left for some one in the House 
of Commons or the House of Lords to bring it 
in and try and fight it in ; but we as a Committee 
should go against it 

Chaii^ian, 

1679. But Mr. Moberley Bell did bring in 
the public, and said it would be very much 
to the advantage of the public that some 
clause should be inserted, inasmuch as 
if foreign telegrams were clearly and eflSciently 
protected there was not the shghtest doubt in 

(0.23.) 



Chairman — coaimued. 

his view that inasmuch as it was an expensive 
matter to obtain foreign telegrams, whereas now 
under those circumstances there is probably only 
one correspondent who may be mistaken as to 
the news that he sends, if the protection were 

fiven there would be not a sole correspondent 
ut several, or quite as many as would be 
desirable, in order that the public should have 
trustworthy news, and not news that emanated 
only from one individual who might be mistaken ; 
that was his view ? — Yes, he said so, but I do not 
agree with him. As a matter of fact there are 
provincial papers which have their own corre- 
spondents ; they do not always happen to send 
their special correspondent to the same point as 
the "Times" send theirs to. I do not know 
how many correspondents there have been out 
at the Peace Conference, for instance, but if we 
got a list of the names we should find a large 
number of individual newspapers which did 
send their correspondents. But when it comes 
to keeping a correspondent say at Pekin, or in. 
any of these inaccessible places, the case is. 
different. We had an instance a few days 
ago of one telegram, and a comparatively short 
telegram, which was sent from Manila from a 
special correspondent, through Router's, costing 
1,OOOZ. The whole tendency for a number of 
years has been towards centralising the work of 
telegraphing to newspapers, and whether the law 
were made as Mr. Moberley Bell suggested or not, 
I am convinced that the tendency in future will 
be still further towards centralisation — that 
is to say, the newspapers getting news through 
their own accredited agencies. 

Viscount Knutafc/rd. 

1680. That would be a great blow tx) the 
public, because now large sums of money are 
spent by newspapers for the purpose of getting 
special intelligence. If you reduce it au to a 
uniform system you will not ^ve any induce- 
ment to papers to make special efforts to get 
news ? — But by combining tneir forces they can 
expend larger sums of money and ffo into enter- 
prises collectively that they comd not indi- 
vidually. Few papers, for instance, could stand 
the expense of the single telegram that I spoke of. 

1681. Do you think reaDy that with the 
present competition of papers with their special 
correspondents, war and otherwise, there is a 
chancel that all thoSe papers would agree that 
they should all receive news at the same time, 
that they should combine together to pay to get 
the news and that that news should be dissemi- 
nated to all the papers ? — It is practically what 
they do at the present time. 

1682. But war correspondents give quite differ- 
ent accounts, when the news comes in? — If you 
remember only a few days ago the result of the 
important Conference between Sir Alfred Milner 
ana President Kruger was intended to have been 
sent to the whole press here, and^to the Govern- 
ment as well, through Router's. Router's really 
are the channel through which the provincial 
and London press get the bulk of their foreign 
news. The " Times " and others, of course, have 
their own correspondents. 

1683. But this clause was inserted for con- 
sideration in consequence^ of evidence we have 

P " had 
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Viscount Kmitsford — continued. 

had. If you are able to bring to our notice the 
fact that in a society composed of proprietors of 
local and London papers, the feeling of a 
large majority is against a clause of this 
kind, the clause will go out probably ; but we 
must have that evidence, and of course some of 
the reasons for it ? — Just so. We shall take the 
earliest opportunity of going into the matter and 
obtaining, so far as we possibly can, the opinion 
of the society. My only object in troubling your 
Lordships was to let you know that there was 
further evidence. 

1684. There will be plenty of time for your 
society to meet and consider the question, and 
then through you they will probably let us know 
the result ? — I do not know how long this Com- 
mittee is likely to continue to sit. 

1685. We ^vill undertake at all events not to 
report the Bill before hearing from you whether 
the society have met, and they will no doubt 
meet and consider it at once ? — We have in- 
structions to take steps for approaching this 
Conunittee and bringing representative witnesses 
before your Lordships, representing the various 
interests of the newspapers, the London news- 
papers, the provincial newspapers, the daily 
morning, daily evening, and weekly newspapers, 
who are all deeply concerned. 

ChairTnan.] I should have thought that it 
would have been almost better that we should 
have a member of your sub-committee. 



Viscount Knvisford. 

1686. I should have thought one repre- 
sentative of the London press and one of the 
provincial would have been enough ; we cannot 
receive all the evidence from all the papers ?— 
At all events, the evening papers, as distinct 
from morning papers, should be heard. The 
evening press oi the country is very important. 

1687. Yes; one evening paper and one 
morning paper ? — I think you ougnt to have the 
evidence oi the evening papers, because they 
chiefly are the supposed culprits. 

1688. But your society represents proprietors 
of all these papers ? — ^Yes, the whole of tnem. 

1689. Therefore, if they have a majority against 
the clause I should think we might safefy act 
upon it, and let those in favour of the clause in- 
troduce it either into the House of Lords or the 
House of Commons. We have only to rejwrt 
what we consider to be the general opinion t— 
I will do the best I can. 

ChairTnan. 

1690. I should think it would depend upon 
whether the opinion of your Committee was 

fassed by a decisive majority. If it were not so 
should desire to hear witnesses ? — There would 
probably be no difference of opinion on the com- 
mittee. 

[The Witness is directed to withdraw. 



Ordered, — That this Committee be adjourned to Monday next, at Twelve o'clock. 
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The lord MONKSWELL in the Chair. 



Professor JAMES MAYOR, is re-called, and further Examined ; as follows : 



CJiai'nnan. 

1691. We are sorry to inconvenience you, but 
the Committee have had before them, smce you 
were here last, some information which has in- 
duced them to think you had better be re-called 
and answer some questions. I daresay you have 
noticed a criticism upon your proposal by Mr. 
Arnold Haultain ? — Yes, it has been sent to 
me. 

1692. He is a Canadian author, I understand ? 
-Yes. 

1693. What position does he hold in Canada 
as an author ; does he represent other authors ? 
-I am not aware that he does. 

1694. You say, then, that it is merely an in- 
dividual personal criticism ?— So far as I am 
aware. 

1695. So fer as you know he has no great 
following? — I am not aware that he has any 
at all. 

Viscount Knutsford. 

1696. We thought it rieht to ask you, because 
this evidence will probably go out with the Bill 
to Canada, and it would look as if we had taken 
no notice of the criticism ? — Certainly. 

Cfiaivman. 

1697. Then, affain, another paper, called 
" Literature," has oeen put into my nands, con- 
taining some criticisms upon your proposal. 
There is a long paragraph condemning your 
proposals, and condemning them root and 
branch. They begin by sajdng: "As we have 
more than once pointed out, the Canadian 
Authors' Society is, on its business side, merely 
a j)ublishers* (or printers') association." Your 
evidence is exactly the reverse of that ? — Pre- 
cisely; and I have the authority, the most 
distinct authority, of the Authors' Society to 
say what I have said here at my last exami- 
nation. I am pretty sure that both of these 
criticisms come from the same source. 

Viscoimt Knutsford. 

1698. They did read rather like that?— At 
the same time, I am quite willing to face any 
criticism of any serious kind, of course. 

(0.23.) 



Chciirman. 

1699. I confess I was rather struck with one 
criticism in this paragraph, which is to the 
effect that if you carried your proposal the 
reading public in Canada would be greatly 
damnified. I do not know whether you have 
anything to say to what is said here : " It is also 
to be feared that, should an Act, such as the 
' Society of Canadian Authors ' is so strenuously 
working for, become law, the Canadian public 
would have to pay considerably more for * light 
literature' than it now does. Supposing the 
colonial editions, which are now so general in 
all Canadian bookshops, were prohibited, is it 
likely that Canadian publishers would continue 
to issue paper editions of popular authors ? I 
believe not, and for two reasons: in the first 
place, the relatively small editions which 
Canadian pubUshers issue, make it difficult to 
produce a book that will yield even a 
moderate profit to the publisher. It is to the 
cloth bound copy that he looks to make his 
profit, and if it was not for the competition of the 
colonial editions few paper copies of popular 
authors would appear." V\Tiat have you to say 
to that ? — That point gave us some consider- 
ation, but we came to tne conclusion that there 
was nothing in it at aU. We came to that con- 
clusion after examining several of the publishers^ 
one or two at any rate, on the point as to whac 
they thought, and also from the circumstance 
that books compete against books, and that this 
proposal of ours does not prevent a competition 
of tnat kind ; that is to say, one novel competes 
against another for the market, and the conven- 
tional price of 75 cents for paper copies, and a 
dollar and a-half for cloth copies is so well estab- 
hshed that there is not the slightest likelihood 
of its being increased ; and as for the criticism 
that fewer paper issues would be made, the same 
argument applies to that, viz. : That people are 
accustomed to get their novels at 75 cents, and 
nothing that we can see would break that down. 

1700. I suppose if the Canadian authors 

thought that tne result of their agreeing to a 

clause of this kind would be that the Canadian 

publishers would not sell cheap editions of their 

p 2 works 
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CAairman— continued. 

works they probably would be against the clause 
in their own interest ? — Most decidedly. I should 
like to make it very clear that this proposal of 
ours is quite frankly a compromise. We have 
brought it forward entirely m that spirit. We 
think the English publishers are giving up some- 
thing if they a^ee to this clause, ana that the 
Canadian publishers and those who are agitating 
for copyright in Canada, ought to give up some- 
thing too; and what they should give up we 
think is any agitation for a manufacturing clause, 
and any agitation for a licensing bill. 

1701. But at the same time you insist upon 
reprinting ? — No ; I think if ^ou refer to my evi- 
dence, we speak of recomposmg as being outside 
of consideration. 

1702. I know you allow stereotyped plates to 
be introduced, and prints made from them ; but 
what I understand you do not allow, and I should 
think really would not be allowed under your 
clause, is for the Canadian publisher to import 
wholesale, a book to bind ? — There is nothing in 
our clause to hinder him, he does that just now. 

1703. Then why do you use the word reprint 
^' any reprint." I should like to have that cleared 
up because, certainly, in the clause suggested by 
the Canadian Authors* Society at their meeting 
held at Toronto, it is perfectly clear, it seems to 
me, that the authors cannot get the benefit of 
this Act and get foreign reprints barred, unless 
they make an a^eement with the Canadian 
pubUsher that he is to reprint the work, and that 
is, I think, perfectly clear on your clause ? — ^Yes, 
that is so, to print it from the plates. 

1704. Just so ; but I say why should not the 
author, if he chooses, say I have got a large 
quantity of my works printed off already in 
England, and why should he not make an agree- 
ment with the Canadian publisher to receive 
those sheets ? — He can do that now ; no special 
provision is necessary for that. 

1706. But whether the Canadian publisher is 
allowed to take those sheets or not, as I under- 
stand, he must reprint something more ; he must 
not only take the sheets, but must reprint ? — 
That is only in the caic where the Canadian 
rights are purchased by the publisher. 

1706. Yes? — Personally 1 do not see any 
reason for not extending it to the case of sheets, 
but I cannot say that I nave any authority from 
the society to say that. 

1707. fiut what does "reproduction" mean. 
It must mean reproduction. If you use the 
word "reproduction" instead of "reprinting" 
it comes to the same thing ? — It is in order to 
avoid the ambiguity of " reprinting," which may 
be held to mean " composmg," and we do not 
mean that. 

Lord ThrxTig, 

1708. Tou use in one of the suggested clauses 
" reproduction " and in the other " reprint " ? — 
Yes ; may I hand into your Lordships a fresh 
•copy of my proposed clause in addition to Lord 
Monkswell's Bui, in which, after the word 
*' simultaneously," I have added the word " law- 
fully." 

Viscoimt Knutsford. 

1709. Might I ask you with regard to this 
point, is any weight to be attached to these 
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criticisms on the clause, that the British pub- 
lisher will suffer. " When success comes quick 
action must come on the part of our publisher, 
and as a consecjuence the arrangement must be 
with the American publisher and not with the 
English owner of copyright who is too far 
away " ; and a case is mentioned in which the 
English publisher felt rather hurt, because the 
arrangement was made not with Messrs. Black- 
wood, but Messrs. Dodd Mead and Company who 
are United States publishers, that is tne case of 
Mr. Steevens* "Kitchener to Khartoum." The 
objection is that British publishers will siitier 
ft'om this arrangement, inasmuch as you Cana- 
dians will make your bargain with American 
publishers ? — The opinion of the pubHshers here 
IS precisely the other way ; they think that if 
this clause is passed they will be much more 
likely to enter into a direct arrangement with 
the Canadian publishers than has ever been the 
case before. The unsatisfiictory condition of 
the law hitherto has rather driven the Canadian 
business into the hands of American publishers. 
American publishers have taken the Canadian 
market as well as their own. 

Cltaimfuin. 

1710. I think it is clear that the publisher m 
England cannot feel any great alarm because 
they passed at their Congress a resolution giving 
their cordial support to your propositions ? — ^Yes, 
and that was an/Or a very thorough discussion of 
them between several of the leading publishers 
in London and myself. 

Viscount Knutsford. 

1711. Then I gather you to say that the 
opinion not only in Canada but here is that that 
criticism is incorrect, and that arrangements 
will be made with British publishers, and not 
with American ? — Yes, that was very distinctly 
my understanding from my conversation witt 
the publishers here. 

Lord Tliring, 

1712. My attention, as you know, is always 
directed to how I am to draw the clause. Now 
take a case ; do you not really mean this ; sup- 
posing a publisher in Canada acquires the right to 
publish a book in Canada, do you care where he 
gets that book printed, or do you not ; may he 
get it printed in England, may he get it prmted 
m America, may he get it printed in Germany ?— 
Under the present state of the law, under the 
Canadian Act of 1886, a book cannot be copy- 
righted in Canada unless it is at least partly 
prmted there. 

1713. But I am talking of the Imperial Act, 
and when you say "reproduced," do you wish 
that we should give a power to the Canadian 

fmblisher to get his book printed wherever he 
ikes, or do you wish it fettered because we can 
fetter it by the Imperial Act, of course that the 
ordinance shall not apply unless the book is 
produced in a particular way, or in a particular 
country?— Our society, of course, is very dis- 
tinctly opposed to what is known as a manu- 
facturing clause ; that is to say, any compulsion 
in the £tw to make the publisher in Canada 
print in Canada, set up, compose, and do all the 
printing in Canada. 

1714. Then 
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1714. Then I will put the case to you where a 
publisher in Canada has acquired the right to 
pubUsh a book in Canada, not reproduce it ? — 
We do not touch the case of the Canadian pub- 
lisher first publishing a book in Canada ; a book 
first published in Canada is not touched by our 
proposal at all. 

1715. I am aware of that, but where you want 
this clause to apply is where a book has been 
published in England first, and then you want 
to publish it in Canada ? — ^Yes. 

1716. Then do you or do you not mean not 
where the book has been reproduced in Canada 
with the consent of the author, but where 
the book has been published in Canada with 
the consent of the author. You see the impor- 
tance of it? — ^Yes, I do; but if the Canadian 
pubKsher enters into a direct arrangement 
with the author, and publishes the book first in 
Canada, then our ordinary domestic copyright 
law applies. 

1717. I am afiraid I do not explain mysel£ 
Supposing the book has been published in 
England, and the English publisher says to the 
Canadian publisher "1 will allow you to publish 
in Canada, ' that would be the ordinary case ? — 
Yes, and that would be a reproduction m Canada 
in our sense. 

1718. No, it would not be a reproduction in 
Canada, because the Canadian puolisher might 
come to the English publisher and say, I will 
buy 1,000 copies of yours and publish them in 
Canada ? — ^Yes, I see precisely now what is 
meant.' 

1719. Or it might be in Germany ? — ^Yes. We 
do not want to fetter the contract in any way at 
all ; but so £Etr as the purchasing of sheets is 
concerned, and so pubhshing it m Canada in 
that sense, we woula not raise any opposition to 
such a proposal, of course. 

1720. But if you put " reproduction," let me 
call your attention to this. If you put in " repro- 
duction " or " reprint " as being a necessity to 
attract the clause, it will in my opinion require 
either that it shoiild be reproduced in the sense of 
being reprinted from stereotyped plates, or some* 
thing of that sort, and should be actually re- 
printed in Canada, and it would not allow of 
your having it reprinted in Canada or Germany 
or wherever you think cheapest, and publishing 
it in Canada ? — That would oe the effect of it, no 
doubt; but there is this explanation to be made, 
that at present, even without any existing separate 
rights K)r Canada, that is done, and is found to 
be an economical way of doing it. Take the case 
of Mr. Hall Caine's "Christian," which was 
printed from plates by the Canadian publisher, 
and 10,000 copies sold in Canada. It is a 
common thing for publishers in Canada just 
now to guarantee to the English publisher the 
sale of 3,000 or 4,000 copies of a j)opular book ; 
and it is quite economical to print it in Canada, 
— ^not to set it up, but to print it from stereotype 
plates. 

1721. But you do not answer my question 
how I am to draw the clause. Am I to put in 
'* reproduction " or " reprint " or " publication," 
because it materially alters the effect of the 

•clause. You say you understand the point? — 
Yes, I understand it ; but I am in this position, 
that our society has agreed to a certain phrase,and 
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I am not empowered to go beyond it. But per- 
sonally I think it ought to mclude everything 
that your Lordship suggests might be included, 
that is to say, it mi^t include the case of 
sheets ; but that is my personal opinion. 

ChmrTTUin. 

1722. I understand that your society is com- 
posed partly of pubUshers and partly of authors ? 
— ^There are no publishers in the society at all 

1723. At any rate, the authors put in this 
clause about re-printing or reproducing with a 
view, I suppose, to please the publishers, not 
with a view to their own benefit, surely ? — Not 
at all, the whole matter was frankly an effort at 
compromise. 

1724. Between the Canadian authors and the 
Canadian printers and publishers ? — ^It was an 
effort on our part to get at some middle path 
that should satisfy in some reasonable way the 
Canadian printers and publishers as well, and 
we felt that something had to be given up. 

Lord Tltring. 

1725. That is to say, that to satisfy the 
Canadian printers and publishers it must stand 
" reproduction " and " re-printing " ? — That 
would appear to be the case, but it is possible if 
the clause were drafted in such a way as to 
include the case of sheets no serious opposition 
would be made, because it would be a very small 
affiiir ; it would be only in a case where a few 
hundreds of copies of books would satisfy the 
market, that the sheets would be brought in 
at all. 

1726. I will not carry it further, but now I 
want to go to a question I have been puzzling 
tremendously over and do not understand. How 
do you answer this. Of course the case will be 
usually that the book is published in England 
by agreement, that that publication is to be con- 
finea to England, and then the same man, the 
author, goes and gives his written certificate that 
the book is to be published in Canada, with his 
consent. Do you follow me ? — ^Yes. 

1727. It is a very wide question, and I cannot 
see how fairly to deal with it What has really 
happened is this: Ten years before, or say 
several years before, he gives the Canada copy- 
right, the Englishman has published a very large 
quantity of copies of, say " Blackstone's Com- 
mentanes," and sent over a thousand copies to 
Canada ; what is to become of those copies ? — ^ 
That is a serious question, undoubtedly. One 
must admit that in the course of time it would 
settle itself, that is to say, the copies would dis- 
appear; but our clause speaks of the owner of 
tne copyright. Of course the owner of the 
copyright would have it in his power to sanction 
or to refrain from sanctioning the printing 
of it. 

1728. True, but the ovmer of the copyright 
has riven copyright to the Englishman to 
publish his book in England, and tne publisher 
m England sells those copies, and the man who 
purchases them, Hatchard, the bookseller, has 
1,000 copies which he sends over to Canada. 
There is no fraud in any way ? — No, not at all ; 
but if some years ago the publisher did this, or 
if he did it just now then he owns the Canadian 
market now just as he owns the English m^irket 

and 
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.and he could not sell the right to print in 
Canada without taking into consideration the 
fact of this stock, or rauier he would not do it. 

1729. No, he does not print in Canada. You 
must follow me, please, because it is the great 
difficulty that I have in the whole question. It 
is this : the author in England grants a limited 

. license in England ; do you understand ? — Yes. 

1730. Under that limited Ucense in England, 
the licensee in England of course may print any 
number of books he likes for England ? — ^Yes. 

1731. Resells them in England to Hatchard ; 
he sells 1,000 copies say to a bookseller. Of 
course the bookseller in London has the right to 
sell English books wherever he likes ? — ^Yes, in 
En^and, or out of England. 

1732. Then I say when that agreement has 
been entered into the same author grants a 
limited right to the Canadian publisher ; do you 
follow me ? — ^Yes. 

1733. The Canadian publisher, I know, is 
restricted by your clause from selling to go to 
Canada, it may be capable of being done or not ; 
but what becomes of the English bookseller who 
has got his 1,000 copies in Canada. Is he not to 
sell them because the author has given, as he 
has the right to do, his written certiiicate to the 
Canadian publisher that the publisher in Canada 
has published with his consent ? — I do not see 
that the publisher is damaged by that. 

1734. It is not the pubhsher, it is the book- 
seller. The publisher of course sells his books 
and has nothing to do with it ? — I hardly 
understand. 

1735. If the publisher, knowing that he had a 
limited contract, sent his books to Canada, it 
might be held to be a breach of contract. But 
that cannot be the case with the bookseller who 
has bought them of the publisher ? — No, although 
probably one might answer it in this way : that, 
knowing the state of the law, he would not enter 
into a transaction of that kind unless he had the 
market. 

1736. Who would not ?— The bookseller. 

1737. The bookseller buys his books in the 
open market : he knows nothing of the publisher's 
contract, how can he ? — But he knows the state 
of the law which will permit the Canadian 
publisher to sell on the Canadian market to 
somebody else, if he likes. 

1738. Then you think it just that the book- 
seller should be left to understand it in all cases. 
How is he to know ? He may assume that the 
publisher had an assignment of copjodght, and 
therefore he could not grant the licence to the 
Canadian publisher ? — I quite see the point of 
it, and it is a very important question. 

1739. It does not only arise with regard to 
Canada ; it arises with regard to every one of 
the countries where a limited contract is made ? 
— It has not been put to us quite in that way 
before, I must say, and we will thmk over it. 
I shall try to ascertain from the trade what 
the real importance of it is. But it seems to me 
that it is a case that is really rather unlikely to 
arise. As a matter of fact, contracts for the 
repubUcation of books are almost always entered 
into before the book is published at aU. Before 
a book is published in London the Canadian 
publisher has made his agreement with the 
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English publisher for its republication ; and 
while it would be absolutely necessary, of course. 
. to safeguard all the interests in the matter, 
even those that might be very small, yet the 
question is perhaps more purely hj^thetical 
tnan anything else. 

1740. I cannot conceive that it can be so; 
however, you see the difficulty ? — Yes, I see the 
difficulty at once. 

1741. I put it to you now, in the usual way 
you say " a certificate signed by the owner of the 
British copjrright that he sanctions such repro- 
duction be deposited with an officer." The 
owner of the British cop3Tight might very 
possibly not have the ri^t to sanction the 
reproduction ? — ^Yes. 

1742. How would you get over that ; it might 
be a gross breach of contract. Do not think I 
am quibbling with you? — No; I am very 
anxious tiO get at it with your Lordship. 1 
am at a certain disadvantage in not having a 
very special acquaintance with the drafting of 
Acts of Parliament, of course. 

1743. But I am asking you on the principle. 
You see how it is : "a certificate signed by the 
owner of the British copyright that he sanctions 
such reproduction," wnereas it may be in direct 
breach of the contract he has made with another 
publisher that he will not ? — ^Yes. 

1744. Yet this Act of Parliament would over- 
ride the breach of contract and enable him 
deliberately to commit a breach of contract ? — 
We would not wish it to have that effect, and I 
do not really auite see how it should have 
that effect, fraud being left out of account, of 
course. 

1745. But I should read fraud in that case; 
and in that case the Act of Parliament would 
override and in other words cancel the frauds 
because he would have given his written con- 
sent, although he ought not to do so. I may 

.give my written consent to a thing I have no 
power to give my written consent to, that is my 

Eoint ? — ^Yes, I see the point. Would that not 
e settled under common law if a person gives a 
guarantee which turns out to be worthless. 

1746. Not if I put in a clause that if a man 
does a particular act, such as writing a certifi- 
cate, power shall then be riven. Then the Act 
of Parliament would override the contract. How- 
ever, you see my difiiculty ? — ^Yes, I see the diffi- 
culty at once, and it seems to me it can be got 
over by some protecting phrase in the Act. I 
am not prepared to suggest what it should be. 

1747. Would you object if he proved to the 
satisfEiction of the officer that he has lawfidly 
given his certificate? — Certainly not; in fiwjt 
perhaps your Lordship notices that in this 
amended draft which I have handed in this 
morning I put in "lawfully," — ^first lawfully 
published. 

1748. You would agree to that ? — Yes. 

Cluiinfnan, 

1749. Have you considered in this connection 
Section 16 of tne Act of 1886 ; we had a discus- 
sion about it the other day when Mr. Iselin was 
here, and at question 1523 the proviso of Section 
6 of the Act of 1886 is set out to this efiGsct 
**. Provided that where any person has before the 

date 
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date of the publication of an Order in Council 
lawfully produced any work in the United 
Kingdom, nothing in this section shall diminish 
or prejudice any rights or interests arising from 
or m connection with such production which are 
subsisting and valuable at the said date." That 
is a clause which has given a great deal of trouble 
to judges and lawyers, because it is drawn in 
such a way that nobody understands it ; but on 
principle I should think it is right, is it not, that 
m some such way as that you might safeguard 
rights that are already obtained. For instance, 
if a man has sent a thousand copies to Canada 
he might be allowed by statute to dispose of 
those copies without infringing the Canadian 
copyright ? — Probably, although it is possible 
that in trying to secure against too many 
contingencies, you might make the Act involved 
and it might leisui to litigation. 

1750. No doubt ; but I am only asking your 
opinion whether some such clause might not 
meet the case, a clause to say that under certain 
circumstances your clause should only apply 
with a modification enabhng persons who had 
obtained rights before the clause came into 
operation to dispose of works previously printed ? 
— It seems a very reasonable arrangement, and 
I am perfectly certain we would not object in 
the least to that. 

1751. That I understand is the principle of 
Section 6 of the Act of 1886 ?— Yes. 

Lord Thrvng. 

1752. Then I gather two things. You think 
we had better aahere to the words " reproduce 
tion" or "reprint," and also you would not 
object to a modification to make the clauses 
what we think just ? — ^We certainly should not 
object to that at all, and I might perhaps repeat 
what I have already suggested, namely, that 
while the society has agreed to this phrase 
'' reproduction " yet it is just pojssible that imless 
the printers have a very strong objection the 
same idea might be apj)lied to sheets ; but my 
own impression is that it is so small an affair 
that it is not worth while. 

1763. Which should you prefer "reproduc- 
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tion" or "reprinting"? — "Reprinting" is so 
ambiguous an expression that I think perhaps 
" reproduction " is better. 

Lord Wdby. 

1764. You cannot speak on behalf of the 
Canadian Authors' Society, and say that they 
would consent to an alteration of these words ? 
—No. 

1755. It is merely your impression that they 
would not object ? — Yes, and that impression is 
derived from discussions with them, of course, 
but I can only say what they have actually 
agreed to is the clause, as originally handed in, 
as applied to Lord Herscheirs Bill, and I believe 
that my clause is substantially the same principle 
embodied in other words, to suit Lord Monts- 
weU's Bill. 

Chairman, 

1756. Is there anything else you would like 
to say ? — In order to remove any possible mis- 
apprehension, I might say, in the firat place, that 
the agitation for a manufacturing clause appears 
to us to be quite dead in Canada, and there is 
very little possibility of its being revived. 

Lord Thring. 

1757. I do not quite understand what you 
mean by a manufacturing clause ? — I mean by 
that " composing," the same as the United 
States Copyright Law. There was a long 
agitation m Canada for that, and that is 
practicaUy dead. 

Chairman. 

1768. Now the diiference is that the Canadians 
admit stereotjrped plates ? — ^Yes. Then in the 
second place tne Cfanadian Authors' Society is 
really what it professes to be, namely, a society 
of authors, and has nothing to do with pub* 
lishers, excepting that all these discussions have 
been carriecf on In a friendly way with the pub- 
lishers, because we have been very anxious to 
carry the publishers with us, and not to excite 
any opposition on any side. 



[The Witness is directed to withdraw. 
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Ordered, — ^That this Committee be adjourned to Monday next, Twelve o'clock. 
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LORDS PRESENT: 



Viscount Knutsford. 

Lord MONKSWELL. 



Lord Welby 



The lord MONKSWELL in the Chair. 



Mr. GERALD ROBINSON is called in ; and Examined, as follows : 



Chairraan. 

1759. I UNDERSTAND you are President of the 
Society of Mezzotint Engravers ? — That is so. 

1760. Will you tell the Committee something 
about the society, how many belong to it, ana 
what is its status, and so on ? — It was only 
formed in 1898. 

1761 For what purpose ? — ^To foster the art of 
mezzotint engraving and to maintain the status 
of the engraver, in the usual way of artistic 
societies. 

1762. I suppose you have gone carefully 
through this Uopyright (Artistic) Bill ? — ^Yes. 

1763. Have you had aily committee to con- 
sider it ? — ^We have had a good many council 
meetings of our society on the Bill. 

1764. Who belongs to the council, how many ? 
—There are 10 members of the council. 

1765. And they are elected, I suppose, from 
the whole body of mezzotint engravers; at 
least, the whole body of those belonging to your 
society ? — Yes. 

1766. They have met several times and dis- 
cussed the ** Artistic " Bill ?— Yes. 

1767. The Bill of 1899 or the 1898 Bill, or 
both ?— The Bill of the St. John's Wood Com- 
mittee altered by the Royal Academy, that is 
the 1898 and 1899 Bills. 

1768. They first began their labours by con- 
sidering the Bill of 1898, and then they went on 
to consider the Bill of 1899 ? — ^Yes, now called 
Lord Monksweirs Bill. 

1769. Now wiU you tell us their view. Would 
ou like to take the Bill clause by clause ? — I 
rought a paper here, because I found the whole 

thing was so intricate that there was not much 
chance of my remembering all the points, and I 
sent copies to the Clerk of the Committee this 
morning. Would it bo possible for me to refer 
to that paper which contains the points. 

1770. Certainly. Then you would like to 
take your criticisms in order as they appear on 
this paper without reference to the clauses of 
the Bill? — If I may, because they touch on 
clauses to which we object all through. 

1771. Take your own course. I understand 
that you object, in the first place, to classing a 
mezzotint engraving with photography as 
regards the len^h of copyright ; is that so ?— 
Only if fine art is to be the solo consideration in 
apportioning copjrright, if the question of fine art 

(0.23.) 
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only is to be the important one. We feel that this 
Bill attacks photographic copyright and attempts 
to reduce it on the grouna that photography is 
not fine art ; and that seems to us to be the only 
excuse on which it could be reduced, after 30 
or 40 years. Then if we are put on a level with 

Ehotography it is saying that engraving is not 
ne art. Otherwise we should be very glad if 
uniformity of copyright were given to aU. 

Viscount Knutsford. 

1772. What clause are you referring to about 
photographs ; which clause is it with regard to 
the term of copyright to be given to photo- 
graphs ? — It would be Clause 2 (b). 

1773. And you object to the distinction which 
is made between an original work of fine art 
(where the term is the life of the author and 30 
years after his death, the same as in literary 
copyright) and a photograph, because a photo- 

fraph is put under the head of a work of 
ne art in Sub-section (b) ? — Is that so ? It 
seems to me that it is not. 

Chairman,] It is called a fine art, and the 
expression fine art is used in the Bill. 

Viscount Knut8fo7*d. 

1774. " In the case of a work of fine art made 
by one person from the design of another " ? — 
A photograph and a work of fine art are put in 
opposition, oecause a cast from nature cannot 
possibly be a work of fine art, and that divides 

them. 

1775. Then you consider that the words "a 
work of fine art " are confined to works made by 
one person from the design of another ? — I think 
that is absolutely intended there. 

1776. Then do you want that the term for a 
photograph should be the life of the author and 
30 years after death ? — ^We think it is splitting 
hairs rather to give a longer copjTight to any 
particular class of works of fine art. I refer to 
engavings. 

1777. Then you do wish to have the same 
term for photographs? — Yes; and all round we 
should be quite willing if equality of copyright 
were given to all the interests which are covered 
by th^ Bill or any new Act, for reasons given in 

my paper. 

iQ . 1778. Who 
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1778. Who drew up this memorandum which 
you have sent to us ? — I did. 

1779. I see you say "his fine art work" (that 
is the engraver's fine art work) ** is to be classed 
with the photograph, cast from nature, and pro- 
cess work." You strongly object in the beginning 
of the memorandum to engraving being classed 
with photography ? — Yes, on the principles of this 
Bill, but not on other principles ; if the Act were 
drawn in another way, we should not object 
at all. 

1780. Then in point of fact I suppose you have 
not considered very deeply the question of photo- 
graphs. It is not a matter of great importance 
to you whether photographs have a longer or 
shorter cop}Tight ? — No, we do not feel competent 
to judge of all the points. 

1781. Then you express an opinion on the 
length of copyright that ought to be given to 
mezzotint engraving, and you say that that ought 
to be the longer term if there are two terms ? — 
Yes. 

Lord Wdby. 

1782. But would not your memorandum in the 
second paragraph rather seem as if you thought 
photography ought to be classed Avith fine art. 
You are not contending that photography is to 
be classed with fine art ? — No, not as fine art. 
This is clearly implied in the last paragraph on 
page 3 of my paper and elsewhere m it. 

Viscount Knutsford. 

1783. Have you read the evidence given last 
year before this Committee ? — ^Yes. 

1784. Mr. Beyle's evidence ? — Yes. 

1785. At question 2696 he was asked, "What 
do you mean by original ? " ; and he says, " By an 
original work of fine art, we mean a work of fine 
art produced by the artist from his own design. 
(Q.) Therefore you would not include an engrav- 
ing from a picture ? — {A.) No, it would include 
an engraving if it were made from the artist's 
own (fesign, as an etching; many etchings are 
made from an artist's own design ; they are not 
copies of some other work. {Q.) But supposing 
you make an absolute copy of a picture by an 
engraving, is that an origmal work within Sub- 
section (a) of Clause 2 of your Bill? — {A.) No; 
we should give to that a copyright of 30 years ; 
we should call it a reproductive work." And 
Mr. Beyle was concerned in drawing the Bill of 
last year? — That was a point upon which I 
wanted to ask your Lordships to allow me to say 
a word or two. It seems to me that the term 
"original engraving" needs definition, because 

Jieome are constantly making mistakes about it. 
n Lord Herschell's Bill, for instance, it was 
attempted to give the copyright, so far as I 
could see, to a reproduction in mezzotint, for 
instance, of an old master as an " original 
engraving." It seems to me that that is not 
possible, because directly a case of infringement 
occurs you would have your expert evidence 
in opposition to your definitions. There is a 
definite meaning in the term "original engraving," 
and it seems to me you cannot alter it. I do not 
Agree with Mr. Beyle's evidence there. It seems 
to me that there was a serious defect in it. 

1786. I do not, perhaps, quite follow you. In 
what respect do you differ from Mr. Beyle j do you 
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say that an original work of fine art includes 
all these different reproductions. Mr. Beyle said, 
" By an original work of fine art " (he is speaking 
of this Bill) " we mean a work of fine art pro- 
duced by the artist from his own design," and 
he distinguished between original works and re- 
productive works. Where do you differ fi:'ora 
that ? — We think that anything that is done by 
an engraver from his own design, whether the 
design exists or not, apart from the plate, is an 
original engraving. 

1787. That Mr. Bevle says ?— No, I think he 
does not, as he is speaking of this BilL 

1788. He says: "By an original work of fine 
art we mean a work of fine art produced by the 
artist from his own design," and you are as- 
suming an engraving from an artist's own 
design ? — Yes. But this Bill is making a process 
work a work of fine art. If a painter produces 
from his own design a process work, that is an 
original engraving according to Mr. Beyle. 

1789. Yes, and a work of fine art ? — Then we 
object to that most strenuously, because it de- 
prives us of all status ; it simply ignores the art 
of engraving altogether. That is my objection 
to Mr. Beyle's evidence. I have urged this ca.se 
as an illustration in my paper, on page 9, Part I. 

Cfuiir7nan. 

1790. Then you object to the definition of 
engraving, I understand ; that is the next olv 
jection that you take. "The expression, 'en- 
graving,' shall mean 'any work executed upon 
any material, whence bv any process, whether im- 
mediately or mediately, prints may be taken 
and multiplied indefinitely, other than a photo- 
graph, and shall also include any prints so 
taken." You object to that definition ? — Yes. 

1791. What is your objection ? — That defini- 
tion of engraving being so comprehensive, and 
covering aU kinds of photographic process, in 
fact every kind of process, levels the distinc- 
tions which exist between artistic engraving and 
mechanical engraving, so called, ana those dis- 
tinctions are vital to the existence of engravine ; 
artistic engraving, that is to say. People only 
buy engravings, which are very much more costly 
than process works, because they are art. 

1792. I do not imderstand where the diflicultv 
practically comes in, unless you suggest we 
should have two definitions of engraving: one 
mezzotint, which should enioy a longer temi of 
copyright, and the other these cheaper repro- 
ductions which should only enjoy a shorter term 
of copjrright ? — We suggest that process work 
should be defined, that it should be put in 
Clause 4, and we say Clause 4 will not w^ork 
without it. And we propose definitions of " en- 
graving and process work " at the end of our 
paper. 

1793. But what is the difficulty in working 
Clause 4 without defining the difference between 
these two classes of engraving ? — May I refer to 
the page in my memorandum, Part I. ? We say 
that "Section 4 (1) gives to anyone commis- 
sioning a photograph the sole copyright in it 
unhampered by the qualifying conoitions in the 
following sub-sections." Then we go on to 
point out that any photographic proce^ work, 
at any rate, comes under the definition of a 
photograph as well as coming imder the defini- 
tion 
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Chairmaiv--coniinvLGd. 

tion of an engraving in this BilL The con- 
sequence is that the great bulk of reproductions 
does not come under the qualifying conditions 
in the following sub-sections of Section 4, and 
practically that section would be of no use. 

Viscount Knuisford, 

1794. That section is for the purpose of 
settling where the copyright is when a person 
gives an order and employs another person to 
make, photograph, or to assist in making the 
design of any work of fine art or cast; it is 
merely to settle where the copyright is ? — Yes, 
but it excludes a photograph ; each of the sub- 
sections does so — they contain the words " other 
than a photograph." 

1795. That was because of the delicate ques- 
tion of who was the author of the photograph, 
whether it was the man who lifted the slide or 
the person who really arranged the subject. 
That is why the photographs were put in in 
that way ? — But is there not another reason why 
it was put in ? 

1796. I can tell you the reason, because if you 
turn to Mr. HowelFs evidence of last year at 
Question 3444 you will find he said this : " The 
clause was intended to cover those cases where 
a photograph is taken by an employ^ of a firm. 
If it is taken by the employ^ of a firm or com- 
pany like the Stereoscopic Company, this clause is 
mtended to provide that in such a case as that 
the copyright in the photograph produced 
should oelong not to the employe, but to the 
company that employ him. I should like it to 
be understood that the Committee were most 
anxious not in any way to impinge upon the 
rights of artists in this matter." That was the 
reason why in these sub-sections photographs 
were excepted. Are you arguing for photographs 
or mezzotints, or both ? — ^We are arguing m the 
first instance against the principle of the Bill 
altogether ; we say that it deprives the en- 
graver of any status at all as an artist ; the 
mezzotint engraver, the translator etcher, for 
instance. 

Ghaii^Tnan, 

1797. Of any status at all ? — ^Yes, practically ; 
it puts him down with the process worker, and 

Suts him on the same level in point of copjoight 
uration. The Bill contains a definition which 
practically says there is no difference of art 
between process work and engraving. 

1798. Then you want a definition of mezzotint 
engraving as distinguished from other cheaper 
and not such good fonns of reproduction ; and 
when you have got that distinction in your 
definition, you want a clause inserted in the Bill 
that the longer copyright in the Bill should 
belong to mezzotint engravings. Is that your 
point ? — It is rather diflicult lor me to make it 
clear. I think page 8 of my memorandum con- 
tains matters which explain it. 

Viscount Knuisford.. 

1799. Page 8 refers to photographs again. I 
want you, if possible, to take one thing first; 
either engravings or photographs ? — We cannot 
very well, it seems to me, because it is process 
work which threatens us; it is process work 
which is dangerous to engraving. 

(0.23.) 



Chairman. 

1800. You want some sort of protection 
against these cheap productions; is that your 
point ? — ^We are coming to that presently. I am 
going to ask you to ada something to dlause 13 
to make the offering of an imitation as a 
genuine engraving a fraudulent work, but we 
have not got to that yet. Here is an illustration 
on page 8 : " A publisher employs a painter to 
paint a picture with the knowledge of the 
painter (the possible absence of any writing is 
implied), that the work is to be published in the 
specific form of a photo^avure, the author 
retaining the right of^ publishing in other forms 
by virtue of ss. 2, s. 4. The publisher might use 
the photograviire not as a high class engraving 
as the painter expected, but as an advertisement 
for a new soap, or, reduced in size, to adorn a 
packet of cigarettes, thus making the subject 
common and the copjTight retained by the 
painter valueless. Not even, perhaps, having 
any writing to show what the understanding 
was, the painter would have no redress, because 
a photogravure comes under the definition of a 
photograph, which is expressly excluded from 
ss. 2 (A) and (B), and because the sole copyright 
in a commissioned photograph passes to the 
employer by virtue of s. 4 (1).' 

Viscount Knutsford. 

1801. Work that out and let us see how it is. 
In the first place it is all a matter of arrange- 
ment; any arrangement can be made which will 
prevent any diflficulty of that kind arising? — - 
but do you think you could do that witnout 
making either a false definition of " engraving '* 
or a false definition of " photograph " ? 

1802. That is the point ?— That is the whole 
point. I am afraid you would have to make a 
false definition of both. 

1803. But jou say, "A publisher employs a 
painter to paint a picture * with the knowledge * 
of the painter (the possible absence of any 
writing is implied) that the work is to be pub- 
lished in the specific form of a photogravure.** 
Then the first point which arises is that the 
painter knew it, he could always prevent it by 
an agreement ; but supposing there is no agree- 
ment, you say, " The author retaining the right 
of publishing in other forms by virtue of ss. 2, 
s. 4 " ?— Yes. 

1804. I am sorry I do not see your point. If 
the painter does not choose to make any terms^ 
of course the publisher can do as he likes. You 
are trying ^o guard the painter even though 
there is no agreement made ? — This clause seems 
to me to be intended to give a publisher certain 
rights without any definite writing passing at all; 
by virtue of the commission he gets them. 

1805. What words do you rely on for that ? — 
" With the knowledge of the person employed." 

1806. You are simply trying to guard the 
artist in case of no arrangement as against the 
publisher, are you not ; because, of course, matters 
can be arranged. I am afraid I do not see your 
point yet ? — ^All these clauses are draftea, it 
seems to me, with the object not only of giving 
this right to the publisher by virtue of the com- 
mission, but also to make it perfectly clear that 
he only gets a certain defimte specified right 
under them. That is the novelty, it seem? to me, of 

Q2 it; 
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it ; and if you exclude the photograph, then you 
are excluding the photogravure or process work 
also, and that is exclumng the great bulk of 
reproductions. 

CkairTnan. 

1807. Then you say that a photogravure 
would clearly come under the definition of a 
photograph? — It seems to me that it would, 
oecause it is a copy of a photograph as defined. 

Viscount Knutsford. 

1808. Both sub-sections (a) and (6) assume 
that the person who is employed knows that 
what ho is going to make may be dealt with by 
the publisher in whatever way the publisher 
pleases ? — No. 

1809. How can you object to that ? That is 
all these clauses do, apart from your objection 
that they leave out photographs, the reason for 
which has been explained? — It seemed to me 
that it went further than that ; it says that the 
publisher shall not use the work as he likes 
except in the case of a photograph. If you refer 
back to Sub-section (1), " If any person employs 
another for valuable consideration to make any 
photograph " — there it stops, does it not ? — The 
copyright in that photograph shall belong to the 
employer. 

1810. That is unless he makes an arrange- 
ment with the author, when he can do as ne 
likes? — But there are qualifying conditions 
applying to every copy of a picture which do not 
apply to photographs. 

1811. But it is for the benefit of the artist. 
He can only in the first case use it " with the 
knowledge of the person employed that such 
work is intended by the employer for publication 
as an illustration m a book or newspaper," or 
any such form. That was what the person who 
was employed understood, but not otherwise. 
The person who has given the order is bound by 
the terms that the person who is employed had 
knowledge of ? — ^Yes. 

1812. So, again, if the person employed for 
valuable consideration to make any work the 
subject or copyright under the Bill has know- 
ledge that such work is intended for reproduc- 
tion, then the employer shall have the sole right 
of reproducing in that way. So that the artist 
knows perfectly well in what way his picture will 
be dealt with, or the work will be dealt with that 
he is employed to make. What is the hardship 
in that ? — We do not find any hardship ; but we 
contend that if you say " other than a photo- 
graph" there, you are cutting out almost the 
whole of photographic engraving called process 
work ; and if you ao not do that, then we think 
you will get into complications with Section 4(1) 
again. 

1813. Have you turned your ideas into shape ; 
have you any clause to suggest ? — No, we did 
not venture to oflFer to draft a new clause. 

Chait^man. 

1814 You say: "The difficulty lies in the 
definition of a photograph, which, however, is 
true as far as it goes, and cannot be altered with 
expediency." That lands us in a difficulty from 
which you do not show us any way out ? — I do 
not see any way out, unless you define " process 
work " ana put it in there. 



Viscount Knutsford. 

1816. Do you mean leave out of (a) and (6) 
" other than a photograph " ? — No ; you might 
leave it in, and tnen in Sub-section (L), after " to 
make or assist in making from the original 
design of the employer any work of fine art," 
insert "process work "before "or cast from nature." 
It would be all right then ; it would cover the 
whole thing. " If any person employs another 
for valuable consideration to make any photo- 
graph, or to make or assist in making from the 
original design of the employer any work of tine 
art, process work, or cast from nature." I think 
that would be the most convenient place to put 
it in. Then we offer a definition of "process 
work " ; we have used the wording of this Bill to 
a great extent in our definitions. 

1816. Then do I rightly understand that if 
those words were inserted in Sub-section (1) of 
Clause 4, and if a definition of "process work" 
was added, you would feel satisfied ?— The 
greatest point is to get a definition of " process 
work." The whole point with me almost is to 
get a definition of " process work." 

1817. I say you would be satisfied if the 
words " or process work " were inserted in Sub- 
section (1) of Clause 4, as you suggested, and if 
the definition of" process work " which you have 
given us was inserted as the definition? — Yes; I 
think it would be necessary, too, to look through 
other clauses and see whether it does not want 
inserting ; I think there are other places in the 
Bill where it would need to be inserted if the 
alteration is made in Section 4. 

ChairTTian. 

1818. Then would you leave in the words 
" other than a photograph " without adding any- 
thing. Would you leave photographs in a 
separate clause oy themselves or in (a) and (b) ? 
— -it seems to us that everything ought to stand 
on its own merits, and then there would be no 
harm done. It is this attempt to make tine art 
the sole criterion that is making the ditiSculty 
with photography. 

1819. You ao not want to add process work 
to photography in (a) and (6) and except both ? 

1820. You are quite content that a photo- 
graph only should be excepted out of (a) and 
(6) ? — I think that is rather a matter that wants 
very careful consideration, but unfortunately I 
do not know enough ; I am not a professional 
photographer, and do not know how that might 
possibly touch a photograph. I think you would 
want evidence from a pnotographer on that 
point when he saw what was proposed. 

1821. At all events, from the point of view of 
the mezzotint engravers, you would be quite 
satisfied if we put in a aefinition of " process 
work" and added "process work" after "fine 
art " ; and as regards (a) and (6) you have no 
further criticism to make from the point of view 
of mezzotint engravers if those alterations were 
made. May I take it that that is so ? — I think 
that is so. 

Viscount Knutsford. 

1822. We have had a person representing the 
Photographic Copyright Union before us and he 
did not raise these objections ? — No, he would 

not 
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not, because he has not the same inducement to 
do so. He has nothing to do, you see, with 
engraving. 

Lord Welby. 

1823. We have not had an opportimity of 
studjong beforehand your memorandum, and in 
consequence of that it is rather difficult for 
members of the Committee, perhaps, to fully 
understand its object. May I ask you, do 1 
correctly understand that, with regard to this 
amendment which you propose, your object is to 
get process work classed with fine art ? — No. 

1824. You say "mezzotint engravers have 
more than maintained their own art against it, 
and are not asking Parliament for preferential 
treatment against process work." Is not the 
object of that to get process work treated along 
with a work of fine art ? — We think that our 
suggestions would keep it quite distinct. If you 
refer to one thing as a work of " fine art " and 
the other as " process work," it means that they 
are different things. The same remark applies to 
photography and casts from nature. 

1825. feut your object in getting process work 
put in there is to separate it from a simple 
ordinary photograph ? — ^No ; we cannot say for 
certain why in Sub-section (1) a photograph was 
excluded. We cannot see all round that 
question because we are not professional photo- 
^aphers. The people who drafted this Bill, no 
douDt, heard a good deal said by photographers, 
and they found it necessary to exclude a photo- 
graph from these sections ; but this was done by 
the Royal Academy, not by the original Com- 
mittee. Why they did it, I do not quite 
understand. 

Chairman. 

1826. You want to draw as hard and fest a 
distinction as you can between the three short 
processes, jone engraving, another photography, 
and the other what you call process work ? — 
Yes. Process work is photographic engraving, 
so-called. 

1827. And you think that different considera- 
tions ought to apply to all those three ? — Yes. 

1828. And in particular you think that as 
regards what you would define as engravings, 
they should come under the head of original 
works of fine art, and be given the longer copy- 
right ? — ^No, we do not think you can lorically 
■class a reproductive engraving as an originaiwork. 

1829. Then you would not give them the 
longer term of copjTight ? — Yes. 

Viscount Knutsford. 

1830. You would give them the longer term, 
but under a different name ? — ^Yes. 

ChairTnan. 

1831. Not under the name of original works ? 
— ^No; we think the word "original" has 
become rather a fetish in copynght ; that 
nothing which is not original is to nave the long 
term. That seems to me rather a mistake, be- 
cause it makes such difficulties. 

1832. Then I suppose you would make Sub- 
section (a) of 'Clause 2 read: " In the case of an 
original work of fine art or. of an engraving" ?— 
•" Or an engraving of such work," or something 
•of that. sort, a " jreproductive engraving." 



Viscount Knutsford. 

1833. If you take the Bill, Clause 1 says, "The 
author, being a British subject, of any work of 
fine art, photograph, or cast from nature " ; there- 
fore it only excludes fi'om a work of fine art, 
" photograph or cast from nature." Then in the 
definition clause, 26, "the expression 'work of 
fine art ' shall mean a painting, drawing, engrav- 
ing, or sculpture, or otner artistic work " ? — Yes. 

1834. Therefore an engraving does come dis- 
tinctly under the expression " work of fine art " ? 
— Original engraving. 

1835. It does not call it so ; it says " engrav- 
ing." " The expression ' work of fine art ' shall 
mean a painting, drawing, engraving " ; that 
would cover original engraving or other engrav- 
ing ? — No, I think it would not ; because Clause 
2 (a) provides that the frill term should only be 
given to an original work of fine art. 

1836. I am coming to that ; I am taking first 
the clause that sj)eaks of copyright, " The 
author, being a British subject, of any work of 
fine art, photograph, or cast from nature " ; then 
you have to look to what a work of fine art in- 
cludes, and it includes " painting, drawing, en- 
graving, or sculpture, or other artistic work." 
Up to that time there has been no use of the 
word " original " ? — No. 

1837. Then you come to the term there. In 
the case of an original work of fine art, the term 
is different from the case of other works of fine 
art, and, as I understand you, an original work 
of fine art would be a pamter composing a pic- 
ture and painting it ? — Yes. 

1838. And you would like to add to that an 
original engraving or any engraving, original or 
reproductive ? — No ; you were right. I mis- 
understood your question. The only way in 
which it could be done 'svith justice to original 
works so that thev should have something to 
separate them in the Bill from works which are 
not original would be to put it in this way: 
" {d) In the case of an original work of fine art, 
(including original engravings) for the life of the 
author and 30 years after his death," and " (6) in 
the case of a reproductive en^aving " (that is, 
an engraving by one person Irom the original 
design of another) " for the life of the author and 
30 years after his death," and then draw the line 
there. We say that if a line is to be drawn upon 
the point of duration of the copyright it ou^ht 
not to be drawn at reproductive engraving, which 
is fine art. If this Bill had not been so entirely 
founded on artistic winciplcs we should never 
have proposed any difference of term being made 
between engraving and photography, casts from 
nature and process works. I have explaii^ed ova 
position on pages 2 and 3 of my paper, Part I. 

ChairToan. 

1839. But we do not draw the line between 
what is and what is not a work of fine art, because 
Section 2 says a work which is original is to have 
only the lesser term of copyright ? — That is quite 
true ; but it seems that tne one great point put 
before the public in this Bill is tne reduction of 
photographic copyright, because photography is 
not a fine art. 

Viscount Knutsford. 

1840. Now you have gone on to photographs 
again ? — That is the whole point. 

1841. No; 
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Viscount Knutafard — continued. 

1841. No; engraving is the point; we are 
striving to see what you want from an engraver's 

Eoint of view, what words you want put in, or 
ow you want the Bill re-arranged, ana we shall 
come to photographs afterwards ; do you not 
make any distinction between engravings and 
photographs ? — Yes. 

1842. Then I say let us keep to engravings 
and deal with them first; what alterations 
would you wish put in the Bill so as to guard 
engravings ; that is what I want to know ? — I 
am afraid I cannot reply to that question with- 
out touching on photographs. 

1843. But a pliotograpn is not an engraving 
in that sense; there is certainly a distinction 
between a photograph and an engraving ? — ^We 
are in this position, that we do not know whether 
Parliament will reduce photographic copjTight 
or not. 

1844. Taking photography, we have had Mr. 
Bale before us too, and he says, " We feel there is 
great distinction between original works of art 
and engravings, which are made as copies of 
original works, photographs from original works, 
and another section of work that has come a 
great deal into use of late, namely, casts from 
nature " ; he agrees that there should be a 
difference between them ? — Yes, but I think he 
is forgetting that there is a vast difference 
between an artistic engraving and the other 
things he is putting in the lower category with it. 

1845. I want you to deal with the artistic 
engraving ; let us get that clear first ? — If copy- 
rignt is to be apportioned solely on the score of 
fine art, we object ; if it were a commercial Bill 
that was going to be made, which would regard 
expediency, we should not object at all. We do 
not want more than photography gets, or than 
process work gets in point of duration of copy- 
right ; but we do not want to be classed with them 
if you say that photography is not a fine art. 

Chah*7nan. 

1846. We do not say that it is not a fine art ; 
we say it is not an original work of fine art ? — 
Then you must give it full copyright, otherwise 
the principle of originality upon which stress is 
laid in this Bill will not be carried out con- 
sistently, because many photographs are original, 
though not fine art. 

Lord Welhy. 

1847. Your amendment that you are suggest- 
ing to Clause 2 (a), where you propose to add 
" or of an en^aving of an original work of fine 
art for the life of the author and 30 years after 
his death," is to preserve copyright, both of the 
original work and an engraving of the original 
work, to the author. Is not that so? That 
sounds to me as if you were endeavouring to 
preserve the copyright of the author, both in his 
own original picture and in the engravings taken 
from that picture ; that is to say, preserve it to 
him. Is not that the effect of it ? — It would be 
good for the author, but it was not our intention. 
Our intention was to preserve the dignity of 
engraving. 

Viscount Knutsford. 

1848. Then I think you fall back upon the 
process work ; you want us to insert " or process 



Viscoimt Knutsford — continued 

work," and then a definition of process work ? — 
Yes ; we say it is a commercial necessity ^vith us 
that no definition should be made wnich will 
make it possible for process workers to say, 
" There is no difference oet ween the two. They 
have been unable to make a definition. The 

Eainters have tried to make a definition and they 
ave failed, and Parliament has failad to make 
any distinction between process work and 
engraving ; therefore we are entitled to sign our 
works as if they were engravings." That is the 
great crux, and affairs are in a critical state. 

1849. If we were to say that engraving shall 
include " process work " in the definition, would 
that be sufficient ? — It would be doing just what 
we should not like, I am afraid. 

1850. Either you want to be put on the same 
footing as engravings or you do not. If you would 
exactly define what position you want to be put 
into we should be more able to deal with it ? — 
We have tried to do it in these definitions, I 
think. We are asking you to define an engraving 
and to make it what everybody recognises as an 
engraving, and we are asking you to define a 
process work which has now become so common 
that everybody knows what process work is. 

ChaiTtnan, 

1851. You want it to be made penal apparently 
for anybody to pass off" a process work as an 
engraving? — Yes; we ask you to add, on the 
same lines, to Clause 13 an addition to make it 
clear that the law wUl punish these fraudulent 
imitations. 

1852. So that you would brand as a fraudulent 
work any photogravure or any process work 
which purported to come under your definition 
of engraving ? — Yes, if it were expressly put 
forward as a colourable imitation of it. I ought 
not, perhaps, to use those words, which may have 
legal meanings which I do not understand 
exactly. 

1853. At all events, you want something in the 
nature of Clause 13 to be applied to anyone who 
causes people to suppose that his work, being 
merely a process work, is really in the nature of 
a mezzotint engraving? — Yes. Imitations can 
be made so exact by means of photography all 
through ; you can put a film of mezzotint over 
process work in such a way that nobody but an 
expert can tell that it is not a mezzotint now- 
adays. Quite recently an attempt has been 
made to do this, and it was made by a publisher 
of high standing. It has become a most critical 
matter for us ; if it were permitted I can only 
say that engraving, the art of reproductive 
engraving anyhow, would be killed in a few 
weeks time. See page 6 of my paper, Part I. 

Lord Welby. 

1854. Then may I take it that the object of 
your evidence is really, that if you get that dif- 
ference made in the definition between engra^Tng 
and process work, that is the object of your 
coming here ? — It is the chief object of my 
coming here. 

1855. So far as it goes, supposing that that 
were conceded, the ooject for which you are 
giving us ev.irlence would bo really gained ? — 
Yes; only t^ it we are in this position: we ai-e 
afraid that this Bill may be sent by your Lord- 
ships 
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Lord Welby — continued. 

ships to the House of Lords, and after that to 
the House of Commons, and the House of 
Commons may say, "No, we will not alter 
photographic copyright," and then we stand to 
lose. We are now in the position of having less 
copyright given us than pnotographs have. We 
do not want more except under certain circum- 
stances ; but we do not think it is fair that we 
should have less. 

1856. But still your object is gained so far as 
this Committee is concerned (this Committee 
cannot govern the House of Lords or the House 
of Commons) if the Bill leaves us with that 
re-cast definition ? — I think it would to a very 
great extent do all we want. 

Chairoiu 171. 

1857. A clause making it penal to represent a 
process work to be what it is not, namely, a 
mezzotint engraving ? — Yes. 

1858. Then the question of duration of copy- 
right is not a matter of so much moment with 
you, I suppose ? — No, it really does not matter 
so much as the principle. 

1859. Because here we have a distinct prin- 
ciple in our Bill dividing original work from 
non-original work, and we shall have to alter 
that if we put engravings into the clause having 
a more extended copyright ? — Yes. There is 
another consideration altogether, which I think 
you must look at very carefully ; that is to say, 
that if you adopted the term "process work," 
if you made a definition of process work, and 
included it, as was suggested just now, these 
other definitions would be absolutely necessary 
also. 

1860. What definitions ; the definitions on 
page 3 of your memorandum, part 2 ? — ^Yes, I 
thmk they would be necessary also. 

1861. A definition of " engraving," a definition 
of " original engraving," a definition of " process 
work," and a definition of " mechanical means " ; 

:ou say that all those would be necessary? — 
iTes. " The expression Engraving shall mean 
an aqua-tint, etching, dry-point, line engraving, 
mezzotint, woodcut, or other such artistic work, 
for the purpose of multiplying prints, and shall 
include any prints from sucn works, but shall 
not include a process work. The expression 
Original Engravioig shall mean an engraving 
of which the design and the engraved plate, 
block, or printing surface are executed by the 
same person. The expression Procem Wc/rk 
shall mean any work, such as a photogravure or 
half-tone block, of which the design or subject 
is executed on the printing surface, whether in 
whole or in part, by photographic, electric, or 
mechanical means, and shall include any such 
work executed on any material whence by any 
process, whether immediatelv or mediately, 
prints may be taken and multiplied, and any 
prints so taken, but shall not include an engrav- 
ing nor a photograph. The expression Me- 
chctnicaZ Means shall not apply to the tools or 
machines used by the artist engraver in pro- 
ducing an artistic engraving, sucn as the ruling 
machines of the line and wood engraver, the 
ground-laying tools and machines of the etcher 
and mezzotint engraver, nor any such tools or 
machines so used, provided they be not used in 
combination with process work." I do not 
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Chairman — continued. 

know whether that last, "mechanical means," 
would be necessary to be defined. We have 

Sut it there because it mi^ht possibly be a little 
oubtful, but perhaps the aefinition of engraving 
is so clear that it would not be necessary. 

1862. At all events you would say thjat it was 
necessary to have the three definitions you have 
placed here inserted in the Bill ? — ^Yes, I should 
think so, and those down below, which cover 
another class of work altogether, the middle class, 
which is design but not engraving. We put it 
on a level with engraving in point of privilege. 
« (A.) When an origmal design is expressly 
made for the purpose of multiplying prmts in 
such manner that such design is necessarily 
destroyed in the process of making a printing 
surface therefrom, whence prints may be taken 
and multiplied, such printing surface, including 
any prints therefrom, shall oe cop3nright imder 
this Act as if it were an original engraving. 
(B.) When an authorised reproduction by paint- 
ing or draughtsmanship is made by one person 
from the original design of another, expressly for 
the purpose of multiplying prints, and is neces- 
sarily destroyed in the process of making a 
printing surmce, such printing surface, including 
any prints therefrom, shall be copyright under 
this Act as if it were an engraving.''^ 

Viscount Kn idsford. 

1863. These are new classes, are they ? — ^Yes. 

Chairimin, 

1864. That is not a definition ? — No, could it 
not come in under " original engraving. " " The 
expression * original engraving ' shall mean an 
engraving of which the design and the engraved 
plate, block, or printing suriace are executed by 
the same person" ; and then you might say, " but 
when an original design is expressly made," and 
so on, "that is also to be original engraving 
under this Act"; and under "engraving" the 
same might be done with regard to (B.) "but 
when an authorised reproduction," ana so on — 
so that it would not be necessary to make a new 
clause. What we feel is that an Act is being 
made which takes no regard of the new situation. 
This question of process work seems to us to be 
quite a new factor in the situation, absolutely^ 
and needs to be regarded. 

Viscount Knutftford, 

1865. It is quite new to us ; it has not been 
brought before us before ? — It is the channel 
through which most of the money comes, from 
the purchaser of copyrights to the painter. 

Chairman, 

1866. Then you would protect the art world 
or rather the public from these cheap processes 
by two means ; first of all you agree that the 
artists ought to have, so far as possible, the 
copyright in their own works, or subject to 
equitable conditions, so that they can themselves 
prevent cheap reproductions ; and, secondlv, that 
if these cheap reproductions were allowed by the 
artist or by tne owner of the copyright, then you 
would protect yourselves further by making it 

enal to represent these cheap reproductions as 
ing otherwise than what they are ? — ^Yes. 

1867. Those are the two great objects you 
have, as I understand ? — I think so. 

1868. Would 
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Viscount Knutaford. 

1868. Would you kindly explain your pro- 
visions A. and 6. which you wish inserted for 
the protection of a certain class of works ? — 
They are explained on page 4, Part II., where 
there is a special explanation of them. 

1869. I dare say after we have read your 
evidence and ^read your memorandum you will 
be able to come up again ? — Thank you. 

ChairTYian. 

1870. I see you express a doubt on page 4 as 
to whether this Herkomergravure, and other new 
forms of engraving, would be copyright at all 
under the Bill — wnether the provisions of the 
Bill apply to them? — Yes, it our definitions 
were used instead of that in the Bill now. 

1871. Then your definitions would really 
apply to these new processes? — Thev are in- 
tended to do so. That is to say, tnose new 
processes come under A. and B., which are 
specially drafted to cover them and any process 
that might possibly be invented. I should like 
to say tnat these definitions have the approval of 
one of the inventors of those processes, so that 
there is no hardship felt by him, evidently. 

Viscount Kniitsfm^d. 

1872. I do not know enough about it, but as 
I understand A. is where the design is made 
for the purpose of multiplying prmts, and is 
destroyed in the process of making the printing 
surfece ; then the printing surface is to have 
copyright instead of the design that has been 
destroyed ? — Yes, that is a new form of repro- 
duction and engraving which is now coming up, 
and which must be provided for. 

1873. Yes, I accept your statement about 
that ; I do not know anything about it, but that 
is the point of it ; that the design is necessarily 
destroyed in the process of making the printing 
surface, and the printing surface is to take the 
place of the design and have copyright ? — Yes, 
we think it might appear as if Clause 2 (6) 
excluded it. 

1874. Owing to the extreme difficulty of 
making definitions, the great point now with 
people who draw Acts of rarliament is to have 
as few definitions as possible. Yours are most 
minute. I suppose your society have gone 
carefully through to see that so far as you can 
find they have covered everything? — Yes, I 
believe we have covered everything. 

Chairman. 

1875. Is there anything else you wish to 
explain to the Committee. We have got your 
memorandum of course before us, but if you 
think there is anything in it you would like to 
explain by word of mouth, we shall be glad to 
hear you ? — I should like to ask whether you do 
feel that it is a serious matter for the art of 
engraving that " process work " should be defined 
as being the same thing. 

1876. We have your opinion on record at all 
events that it is a serious matter 

Viscount Knutsford, 

1877. I may say, generally, that just as with 
pictures we should wish engravings to be pro- 



Viscount Knutaford — continued. 

tected? — ^If you thought it was not a serious 
matter I should wish to say, perhaps, a little 
more. 

1878. I should like to hear it at all events ?— 
The question is in the signing of these things. 
A process work is not at present permitted to be 
signed as if it were an artistic engraving ; and 
the case I quoted in this paper is a great deal 
worse than 1 have put it, only I did not care to 
do it in print. 

1879. You say that these process works, it is 
now found, very materially injure the property 
in engravings ? — ^Yes. 

1880. That in some cases it is very difficult, 
except for an expert, to ascertain whether it is 
a process work or an engraving? — Yes, the 
point is that recently an endeavour was made 
to put forward an imitation print as a mezzo- 
tint, and it was signed with the name of a young 
member of the family of an engraver who nad a 
reputation which was worth money to the pub- 
lisher. 

Chairman. 

1881. That could be hit under the present 
law, of course ? — It was his own name, only the 
initials were different, of course ; but the public 
do not know the difierence of initials. 

Viscount Knutsford. 

1882. But if one of the process works is sold 
as an engraving, of course that is a fraud ? — If 
you coula prove it. It seems to me that if you 
made a dennition like that in the Bill you could 
not prove it. 

1883. A great many people, like myself, might 
be deceived by one of these things, and hang it 
up, and be as proud of it as of an engraving, but 
if a process work is sold in a shop as an engraving 
there is no doubt that it is a fraud and could be 
punished ? — Not if there were a definition that 
said they were the same thing. Do you think 
that any judge would risk a conviction in these 
cases ; risk making a definition of his own of what 
process work was, after all the painters have failed 
to make one ? 

1884. But a witness would come. up and point 
out the difference, and say, " This is a process 
work and not an engraving, and it was sold as 
an engraving " ; the judge would hear evidence, 
of course ; you yourself have come up before us 
to-day to show that process work is not an 
engraving ? — Yes, but that evidence would not 
tally with any of your definitions here. 

Cliairman. 

1885. Your point is then, that a person who 
is had up would say, " Look here ; here is a 
definition of an engraving in this Bill, imder 
which, clearly, process Avork is included " ? — 
Yes. 

Viscount Kvutsfoi^d.] That I imderstand; I 
am assuming, of course, that there is no definition 
of that kind, which proves that process work is 
an engraving. 

CItairman. 

1886. I suppose you would say that there was 
in our Bill, if our definitions were to go as they 
stand at present, a definition of engraving which 

would. 
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(7 Aairmari— continued. 

would include process work, probably ? — Yes ; 
and we think there is not only a legal aspect of 
this matter, but a moral aspect. This new Act, 
if it is made, will have a tremendous effect in 
forming public opinion, because it has been the 
result of any amount of committees, and artists 
themselves have practically drafted it. There- 
fore, if you say tnat engraving is not fine art 
in this Bill, it is a loss of status to us. I refer 
to the classification of engraving with photo- 
graphy, &c. 

Lord Welby. 

1887. I did not quite catch what you said just 
now ; did I correctly understand you to say that 
in process work a signature is not allowed? — 
Yes. 

1888. That is to say, the signature on the 
work must not be a reproduction ? — No ; the 
signature of the painter of the desi^ of that 

Erocess work may appear on the left-hand side, 
ut on the right-hand side the signature of the 
engraver may not appear. 

1889. That is to say, the man who reproduces 
it by process must not reproduce the signature 
of the engraver ? — No, he must not use his own 
signature as if he were an engraver, instead of a 
process Avorker. 

Chali*nrutn. 

1890. Then, is there no means of a man, who 
reproduces by one of these processes, showing 
on the face or it that he is the producer of this 
work ; what would a man do, supposing he was 
ver}' clever at this process work — I suppose it 
requires a certain amount of skill — if a man got 
a reputation for being very clever, how could he 
show on the face of the work that was turned 
out that he was the person who superintended 
the process ? — He might put photogravure 
by so and so; and it would be a very good 
advertisement for him. 

1891. So long as he only made it perfectly 
clear that it was not an engraving but something 
else ? — Yes. The whole question is, of course, 
that there is this practice of signing engravings 
in a certain fashion. 

1892. And if he was to sign this photogravure 
in a different fashion, so as not to lead anybody 
to suppose it was an engraving, he might do it, 
of course ? — Yes. On the question of publica- 
tion have your Lordships d!ecided to repeal the 
publication line. This Bill proposes to repeal 
the publication line on prints; it repeals the 
whole Act 25 & 26 Vict., which now contains the 
publication line provision ; so that a publication 
line would no longer be necessary to be put on 
prints as it is now by law. 

1893. What is the publication line ? — For in- 
stance, "Thos. Agnew and Sons, New Bond- 
street " has to appear on every print issued by 
them. 

1894. Is there any object in keeping up that 
publication line, as you call it ? — ^We say it is an 
absolute necessity for the print trade. 

Viscount KniUsford. 

1895. Is that clear in this paper of yours ? — 
Yes, it is referred to there, on page 10. 

Chainnan. 

1896. It is obligatory, is it, that this publica- 
tion line should bo placed on every print by the 

(0.23.) 



CAairmaTi-KJontinued. 

Fine Arts Act, 1862? — ^Yes, it originated in 
8 Geo. 11. 

1897. In the Hogarth Act?— Yes, the En- 
graving Act. It has a very ^eat value for us. 
With regard to registration it seems to us that 
it is an added burden upon the publisher. Is it 
a necessity that engmvings should be registered; 
there is no necessity to rerister them now ; that 
is a new provision as regards engravings. 

1898. Do you think that is desirable or not ? 
— ^We say it is an added burden on the engraver 
and on the publisher, but we do see certain diflS- 
culties. 

1899. In what way; in the way of setting up 
r^stration, do you mean ? — If the publication 
Une were to take the place of registration of 
prints there might possibly be difficulties. 

1900. That is to say, you must have the publi- 
cation line, but you need not have registration 
at present? — The publication line stands as 
registration. 

1901. And you say that under this Bill the 
publication line is done away with, but registra- 
tion is put in its place ? — Yes. 

1902. Do you think that is a good or a bad 
thing ? — We do not object very much to regis- 
tration, only it is an added burden ; and if it is 
not absolutely necessary we think it better to 
leave it out, and leave tne publication line. 

1903. You would rather leave matters as thej 
are now ? — Yes, we know the publication line is 
a necessity, and cannot be dispensed with. 

Viscount Knutsford, 

1904 I have not the Hogarth Act ; does that 
publication line apply to other things than en- 
gravings ? — Yes, it applies to historical prints ; 
and, in fact, it is rather loosely worded m the 
original Act, I think. 

1905. But though it might be a convenience 
to engravers to have the publication line left, 
still if on the whole for all other works, registra- 
tion is desirable, it would be rather a strong 
thing to make the publication line compulsory 
for tne sake of engravers only ; I am suggesting" 
that to you as a consideration ? — We wisn to call 
attention to it in case registration should not be 
an absolute necessity, because it is an extra 
burden to us. 

Lord Welby. 

1906. You say " It certainly could not pos- 
sibly serve the same variety of useful purposes 
as tne publication line " ? — Exactly. 

1907. And therefore you prefer very much the 
publication line to registration ? — ^Yes. 

Viscoimt Knutsford. 

1908. Then you want to know what the pub- 
lication line includes other than engravings ? — 
I have the Act here, 25 & 26 Vict. 

1909. What year is that ?— The 29th July 1862. 

1910. What does it say about the publication 
line in that Act ? — I do not know whether it 
absolutely quotes it, but it re-enacts the previous 
Act. 

Cluiii^man. 

1911. Y"ou say that under the present law the 
publication Une is not required for anything in 
the nature of what you call process work ? — It 

R is 
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ChairTnan — continued. 

is always put on photogravures, but I do not 
know what the law with regard to that is. 

1912. As a matter of fact, it is put on photo- 
gravures, you say ? — Yes. 

1913. Then in that case, no distinction could 
be drawn for your purpose between the class of 
works that were obliged to have this pubUcation 
line and the class of works that were not ? — It 
would be very important that all the process 
works in all the higher class of publications should 
have the publication line upon them. 

1914. Then probably you would have a 
difterent kind of publication line for your 
mezzotints than the kind necessary for process 
works, so as to have some distinction between 
them ? — It is done now sometimes. We were 
thinking of making such a suggestion to your 
Lordships, but we thought it better not. 

1915. You thought it might be opposed? — 
Yes, we thought you would not accept it. 

1916. It was one of the suggestions you were 
thinking of making, but on second thoughts you 
did not make, namely, that there should be some 
difference in the nature of the publication line 
necessary for engravings, and the kind necessary 
for process works ? — Yes ; we thought of asking 
that the name of the process should be put on 
the publication line ; but there is another point I 
think I have left out in Clause 4. It seems to 
me that it does not at present as now worded 
transfer copjnright, by virtue of a commission in 
an engraving as well as in an original work, to 
the publisher or the employer. 

1917. What have you to say as to Sub-section 
{2) (6) of Clause 4 ; why does not (b) carry the 
right of the person who employs the engraver to 
have the copyright instead of the engraver ? — 
It says " for reproduction as an engraving." That 
means the act of reproduction from the original ; 
but we think that it you added to that " for re- 
production or pubUcation as an engraving," that 
would cover the whole thing. 

1918. I should have thought it was surplusage ? 
— It is a question of the meaning of tne word 
*•' reproduction " ; would it have the legal mean- 
ing that it would transfer the copyright in the 
engraving as well as in the ori^nal to the pub- 
lisher ? It does not convey that impression to us. 

1919. You think that the word " reproduction " 
is not sufficient to carry the copyright, appa- 
rently ? — It seems to be doubtful. 

Viscount Knutsford 

1920. Your point is that it is not clear, where 
the copjright is in the engraving, where a person 
is employed to make an engraving ? — ^We think 
it is quite clear where it is in the section as it 
stands — that it is in the engraver and remains 
in him whether he sells it or not. 

1921. Where do you say it is in the section as 
it stands ? — " (2) Except as above provided, the 
copyright in any work the subject of this Act 
shall remain in the author." 

1922. But the employer has all the rights and 
remedies of the owner of the copyright under 
Sub-section (a) ? — Yes ; but, although this whole 
section refers very adequately indeed to the 
original copyright, it does not transfer the separate 
copyright in the engraving adequately at the 
present time. 



Chainnan. 

1923. I do not understand your difficulty, 
because, although it says, " S]xcept as above pro- 
vided, the copyright in any work the subject of 
this Act shall remain in the author," it says (at 
the end of the section) "provided that where iuiy 
person employs another for vakiable considera- 
tion to maKe any work the subject of copyright 
under this Act other than a photograph, with 
the knowledge of the person employed that such 
work is intended by the employer for reproduc- 
tion as an engraving,"' the employer gets it and 
not the author ; at least the employer gets all 
the remedies and not the author, and he is the 
person who can sue ? — It seems to us that 
that Sub-section (1), the greater part of it, only 
refers to a commission by an artist to another 
artist, not by a publisher to an artist. 

Viscount Knutsfiyrd. 

1924. I should not have said so ; it does not 
signify what the pei*son who jrives the commis- 
sion IS ? — Then can you possibly say that " the 
original design of the employer "means the design 
belonging to the employer as well as the original 
design made by the employer. 

1925. But the original design is not made by 
the employer but by the employe i — Then that 
does not cover our case. 

1926. " AYhere any person employs another for 
valuable consideration to make any work the 
subject of copyright under this Act other than a 
photograph." That shows, if you go on with 
that sub-section, that the employer has certain 
sole rights reserved to him, but the copyright is 
in the author of the work ? — It seems to me that 
there is nothing here in any of these sections 
which does precisely transfer that copyright in 
the engraving ; Section 4 (1) would do it except 
for the words " from the original desim of the 
employer." That appears to oe the artist giving 
a, commission, and we believe that that wa.s 
the intention of the drafters. 

1927. This applies to photographs or casts or 
anything ; it would cover an engraving ; " make or 
assist in making from the original design of the 
employer any work of fine art " ; photographs, 
casts, and engravings from nature are covered ' 
— Could you paraphrase it: "If a publisher 
employs another for valuable consideration u» 
make any photograph or make or assist in 
making from the original design of the pub- 
lisher" ? If so you say that that means his property 
in his design, I suggest that it does not. 

1 928. It does not signify whether it is a pub- 
lisher or not ; it is any employer. " Where an^' 
person employs another for valuable consi- 
deration to make or assist in making an 
engraving from the original design of the em- 
ployer " ? — Yes, but it is an original work of the 
employer. That is what I am finding fault with. 
It seems that it is the artist who has made the 
original design who alone is referred to there. 

Chtirinan. 

1929. I should not have thought that that 
would have governed {h) i — It seems to me the 
only thing that would cover it ; (6) does not 
seem at present to cover the case of engraving. 

1930. I do not understand how you get more 
forward by adding the words *' or publication." 

You 
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You say if you have the words '* or pubHcation," 
that sets it right ^ — We think you can say " the 

Siiblicdtion of the engraving " ; because " repro- 
uction" of the engiaving simply means the first 
reproduction iVoni the original into some other 
form ; but it does not mean the putting out of 
the engraving subsecj^uently. It is rather difficult 
to explain it, but it does not seem to us to 



cover it. 



Viscount K n a tsfoi'd. 

1931. Clause 4 does not apply to a person 
like a publisher, you would say ; it only applies 
in the case where a person is employed to make 
from the original design of the employer's work t 
—Yes. Clause 4 (1). 

Chairman. 

1932. You say that, notAvithstanding (/>), 
where a man employs another man to make an 
engraving, none of the powers given by Sub- 
section {(l) vest in the employer, but tliey all 
remain in the man who makes the engraving i 
We think so. 

1933. But that if you put in the w^ords " or 
publication " after " for reproduction " in {h\ 
that would be sufficient to carry what you be- 
lieve to be the intention of the Bill ; that is to 
^dy, that where one man gives another a com- 



CAairma7^— continued. 

mission for iui engraving, if you use the word 
publication, the person who gives the commis- 
sion, and not the person who makes the 
engraving, is the person who gets the rights 
under {d) ? — Yes. \ think I can put it clearly 
now. " For reproduction " is not for publication 
necessarily; you might say "for production as 
an engraving"; I think that would cover the 
whole question. " Should have the sole right of 
producmg the same," "or in a specific form, buD 
not otherwise." That ties him down to certain 
pow^ers. 

Viscount Kiiittaford. 

1934. We shall have an opportunity of 
reading your remarks, and I daresa}'- you will be 
kind enough to come up a^ain if we want any 
further explanation ? — Certainly. There are one 
or two points on page 10. " Unequal protection 
is provided for engravings from modem and 
ancient pictures respectively" by the Bill at 
present. We do not think that is quite fair. 
They would be covered by the copyrignt in the 
original in the one case, and in tne other they 
would only have 30 years. 

[The Witness is directed to withdraw. 
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Chaii^iuv. 

1935. You have heard the evidence of the last 
witness, I think ? — Y"es. 

1936. Do you, in substance, agree with his con- 
tention about separating process works from en- 
^vings both by a definition and by some words 
inserted in Clause 4 ? — I think I should explain 
that I do not in any sense represent either en- 
i^ravers or process workers, so that I do not think 
1 can pronounce an opinion upon that point. 
Your Lordships maj', perhaps, recollect tnat I 
j^ave evidence here last year as a representative of 
the Photographic (Copyright Union, on Lord 
Heracheirs Bill, and I should just like shortly 
to put before ^'ou the points upon which I con- 
ceive tliat this Bill now before you differs from 
the Bill upon which I gave evidence last session. 
I shall have to point out that it differs upon 
most material points, and I think in every respect 
where it differs it differs to the detriment of the 
photographic interest. I think there was some 
misconception in Lord Knutsford's mind, from a 
remark that fell from him this morning, as to my 
having given evidence on this particular Bill. 

Viscount KiivJsfoi'd. 

1937. No, not on this particular Bill ; on Lord 
Herschell's Bill ? — Yes, I am glad that is under- 
stood, because your Lordship quoted a particular 
section in this Bill, that is the first part of Sec- 
tion 4, and said that I had been in favour of that 
section. 

1938. Not of the language, but of the principle 
of it ? — The principle of it I am in favour of, but 
I verv much prefer Section 20 of Lord Herscheirs 
Bill. ' 

(0.23.) 



Viscount Knutsford — continued. 

1939. Do you prefer it as regards the matter 
of wording the clause or the principle ? — I think 
the principle is almost the same. 

1940. That is all I cited it for, with regard to' 
the principle, not with regard to the wording of 
the clause, because they are different sections ? — 
I quite understand now that that is so. 

Chairman. 

1941. Perhaps you will kindly point out where 
the difference arises between the two BiUs ? — On 
Questions of drafting I would rather defer any- 
tning that I have to say until after Mr. Cutler is 
called to give evidence, because Mr. Cutler was 
the chairman of our drafting sub-committee who 
prepared Lord Herschell's Bill, and I think it 
would be only right that if" I have anything to 
say it should be said follo^ving Mr. Cutler, and 
not in any way as anticipating him. I will just 
confine my remarks, therefore, to the qiiestions of 
difference between this Bill and Lord Herschell's 
Bill. In saying that I should like to point out 
that this Bill emanates, I believe, from a member 
of the Committee which met at Mr. John 
Murray's house on the subject of Lord Herschell's 
Bill, and I was a little surprised to vsee the vast 
difference between the two Bills ; because when 
we, as the sub-committee, reported on our 
labours at the general committee mooting at 
Mr. Murray's house, I did not then remark 
any differences of opinion amongst the members 
of "the general committee, excepting possibly on 
the one point as to what should become of the 
copyright in the case of artists, whether when 
they sell a picture the copjTight should go with 
it or not. Mr Bales' committee were very 

R 2 strong:. 
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Chairman — continued. 

strong on that point, and I do not know that 
anyone is opposed to their views. If you 
examine the present Bill you ivill see that the 
first important distinction between it and Lord 
HerschelFs Bill is as to the status of photography. 
In Lord Herscheirs Bill all artistic works were 
placed on the same level, absolutely. This Bill 
seeks to draw a distinction between various 
classes of artistic works. It is the first time in 
legislation here that anything of the kind has 
been attempted. I should like to point out that 
in 1862 the Fine Arts Act applied specifically to 
painting, drawings, and photographs, whereas 
by this^ill photographs are degraded below the 
level of not only paintings and drawings, but 
also a variety of other productions, such as 
lithographs, collotypes, photogravures, and other 
processes, some of which, I beUeve (though I 
am not an expert) are not even possible without 
the aid of photography; so that that which 
creates the process, tne art which creates the 
process, is degraded as to the term of copyright, 
and not only as to that, but in other respects, 
below the process which is the result, in part, of 
the photographic art which brings it into 
existence. And it is not only a novel proposal 
but, I should say, illogical. On that point, if 
you would allow expert evidence to be called 
before you, it would be more valuable than any- 
thing I can say, because I am not an expert ; but 
there will be witnesses appearing before you who 
will give you their views as to whether there is 
any reason why the status of photography should 
be in any sense altered. 

1942. We had evidence last year to the efiect 
that certain persons thought that photographs 
ought to be put under a lesser term of copyright. 
You had notice that that was the view taken by 
certain persons last year ? — I do not recollect at 
the moment having any such notice. There 
never was any such proposition at our committee 
meetings at Mr. Jonn Murray's house ; no one 
then made an attack upon photography, cer- 
tainly ; the attack that nas been made is one 
that is quite new to us. 

1943. ^ut it was suggested generally 

Viscount Knutsford. 

1944. As regards the whole Bill, Mr. Cutler 
showed in his evidence, at Question 2402, that it 
would " necessitate a great deal of alteration, 
because the Bill has been framed on the faith of 
artistic works comprising a photograph" ; and 
then again, at Question 3548, it was pointed out 
that a photograph came under the engraving 
•definitions. Now you say they are separated 
from engravings in this Bill ? — Yes, engravings 
are in a nigher status. 

Chaimuin. 

1945. Some engravings, that is to say ? — All, 
I think. 

1946. That is to say, engravings that come 
imder the head of original work ? — ^All, I think. 
I think you will find that the definition of 
engraving in the present Bill comprises litho- 
graphs, collotypes, and anything one can imagine 
almost. 

1947. Let me call your attention to this, really 
you ought to have had some sort of notice that 
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this was going to be put forward ; take Mr. Wells. 
evidence ; at Question 2908, on the 7th of July 
1898, a question was asked by me : " Do you 
agree with Mr. Bale, that although you should 
have 30 years from the death of the author of 
the artistic work in the case of an original work, 
in the case of an engraving or photograph the 
copyright should only run tor 30 years ? (A.) I 
do, indeed ; I think there ought to be a difterence 
between the copy of a work and the origiaal 
design " ; that refers back to Mr. Bale's evidence, 
so that Mr. Bale evidently had said very much 
the same thing ? — I do hot know whetner Mr. 
Bale gave evidence after I did, at any rate I had 
not read his evidence until the whole volume 
was published. 

1948. They both gave evidence before you 
gave evidence ? — I had not seen his evidence, at 
any rate, when I had given mine. 

1949. At any rate, you may take it that we did 
not put this in without havmg something to go 
upon ? — I was only pointing out a very essential 
point of difference. As a matter of fgujt, I myself 
never saw Mr. Bale's BiU till I saw it on your 
Lordship's table when I was giving evidence. 
You referred to a Bill that was printed in white, 
and I think I inquired what it was, and Mr. Bale 
very kindly sent me a print afterwards. 

1950. We will take note of your objection 

Viscount Knutsford, 

1951. Do you go so far as to put photographs 
entirely on the same footing as original paintings? 
— Yes. I say that was the case m 1862; and if 
that was so in 1862 surely they deserve to be on, 
at least an e^ual footing now. That is a position 
which I think I shall be able to get expert 
evidence to support. 

1952. It is not a case of expert evidence 
whether you put a photograph on the same 
footing as an original picture ; it is a case of 
natural tast^ ? — One can put it from another 
point of view, whether there is any public de- 
mand for photography to be degraded at the 
expense of something else — at the expense, let us 
say, of lithographs. I should like to point out 
that at the present time the term of a photograph 
is exactly the same as that of a painting. Tiie 
term of a print is not. The position of books and 

Erints is to be improved by this Bill; every- 
ody's position is to be improved except the 
fhotographers, excepting, perhaps, the engravers, 
think perhaps I ought to make that excep- 
tion, because I shall then be in line with Mr. 
Robinson. 

195r3. However, that is your point, that they 
ought to be on the same footing, at all events, ;is 
in Lord Herschell's Bill ? — Yes. Then omitting 
the mere drafting objections, to which your Lord- 
ships may perhaps allow me to refer later on, if 
there is any occasion to do so after Mr. Cutler is 
called, I should like to point out another very great 
point of difference between Lord Herschell's Bill 
and this, and that is with regard to the provisions 
as to registration. Lord Herscheirs Bill, I think, 
virtually re-enacted the existing law, which so 
far as photographs are concernea has been found 
to work satisfactorily. This Bill not only creiites 
a difference between the various kinds of works 
of art as to the term of copyright, but also as to 
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Chairman. 

1954. What clause are you referring to in this 
Bill ; do you refer to Clause 16, Sub-section 3, 
that in default of registration the copjnright shall 
become null and void ; is that what you object 
to ? — ^Yes, and the whole ot the provisions with 
regard to registration. In the case of a photo- 
graph there is absolutely no option, one is bound 
to register ; it is not so with regard to what is 
by way a distinction, imjustly, as 1 think, called a 
work of tine art; there, there is no absolute 
necessity to register. But in the case of photo- 
graphs, being degraded in one respect, they are 
put to a disadvantage in another respect, as to the 
necessity of registration. And that necessity of 
r^istration is really a very serious thing in the 
case of photographs. One can easily imderstand 
that a pnotograpner may produce thousands of 
negatives in a year, whereas the engraver or the 
artist may perhaps produce three or four or five 
or 10. The photographer is to be under the 
necessity of registering his 10,000 subjects, or to 
lose his copyright, at an enormous expense 
caused to him. Those are the two main points 
of difference between the two Bills; but, as I 
have said, if we were to go into the drafting 
objections I think I should be able to contena 
feirly that in every point where this Bill differs 
from that of Lord Herschell, it differs to the 
detriment of the photographic interest. 

1955. It is almost exactly the same Bill as was 
proposed by the artists last year; it has been 
very little altered since last year ? — ^But it was 
not before Lord Herschell's Committee last year. 

1956. No ? — That is my point ; therefore, the 
case of the photographic interest has virtually 
up to this moment not been dealt with. 



Viscount Knutsford. 

1957. I see here it says in Clause 16, "save as 
above excepted " (that is, the original work), 
•' registration of copyright in a work the subject 
of tnis Act, or of any interest therein, shall be 
compulsory upon the owner of such copyright or 
interest " ; that is what you object to ? — Yes. 

1958. What is it now ; do you register in any 
way ; it is not compulsory, 1 know ? — Some do 
ana others do not. Commonly, photographs are 
not all registered; some are registered The 
present system works very well, but to be under 
an obligation to register would be to put photo- 
graphers to enormous expense and a great deal 
of inconvenience ; because it is not only the cost 
of registration, but the trouble and incon- 
venience. 

Chairman, 

1959. Now you need only register if you want 
to bring an action ? — ^Yes, under the present law 
you cannot get any penalty for anything done 
before registering, so there is no public injustice. 

1960. Is there any other point of principle 
that you wish to mention ? — 1 think tnose are 
thip only two points. I am purposely not sajdng 
anything about such drafting objections as I 
should like to advance to the reappearance of 
the expression "valuable consideration." I 
thought we had finally done with that word, 
which is very dangerous, and in my experience 
has led to a great deal of litigation. We thought 
we had improved upon that in our Bill and 
Lord Herscheirs Bill by putting in the word 
'' pecuniary," which is free from any doubt. 

[The Witness is directed to withdraw. 
After a short adjournment. 



Mr. EDWARD CUTLER, q.c., is re-called ; and further Examined, as follows : 



Chairman. 

1961. I AM sorry that your Report upon the 
Artistic Bill has not made its appearance before 
the Committee yet ? — May I state, I want to ex- 
culpate myself entirely, that I worked night 
and day to get it ready; I sent it in 11 days 
ago, and not getting the ;^roofs, I went three 
times myself to the Board ot Trade, and at last I 
succeeded in getting a proof, which I corrected 
five days ago and sent back, but they have not 
been struck off. 

1962. Now what have you to say upon the 
Bill ? — I will tell the Committee one or two of 
the points in the order in which I took them in 
the report. The first thing is this ; I do not 
want to seem to notice small points of language, 
but there is a little matter of grammatical error 
in the first clause which I must notice, because 
it leads rather to a possible difference of opinion 
as to what the clause means. The grammatical 
error is this. It speaks first of all of " the author, 
being a British subject," and says then, two 
or tnree lines lower down, " the author of any 
worlk of fine art" ; it means, of course "the author, 
of any nationality, because it is put in opposition 
to "the author, being a British subject"; and 
then in the last three lines the reference to the 
United States of America wants another nomi- 



Chairman — continued. 

native case ;' it wants " the author " again. It 
reads in this way, " The author, being a British 
subject, of any work of fine art," and so on, 
"made after the passing of this Act in any 
country whatsoever, and the author of any 
work "(using the same words) " made after the 
passing of this Act in any part of the British 
Islands, or, in the case of any work of fine art, 
photograph, or cast from natiu*e, first made in 
the TJnited States of America registered at 
Stationers' Hall," within a certain time after its 
registration in America, shall have copjrright. 
If you examine it closely you will see that you 
must have a nominative case in the third branch 
of this clause, namely, the case of works first 
made in America ; because if you take it as it 
stands, if the nominative case to the clause 
which relates to America is referred to " the 
author," where it last occurs, that would mean, 
not the author ^implicit ei\ but the author of a 
work made in the British Islands, which is non- 
sense. There is an importance in this point, 
as you will see directly afterwards, because 
there is the possibilitv of a little difference 
of opinion as to wTiat the clause means. 
What you want is, to scratch out "in the 
case of," in the fifth line of the clause, and 

put 
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Chairman — continned. 

put in " the author of," " or the author of any 
work of fine art," and so on. It is nonsense as 
it stands, because it makes the nominative case 
to the subject of that qualification as to works 
made in America " the author of a work made 
in any part of the British Islands, namely, the 
last antecedent." 

Viscount Kniitsford. 

1963. No, it is "the author of any work of 
fine art, photogi*aph, or cast from nature, first 
made in the United States of America, regis- 
tered," that is, the author ? — That is the sense, 
is it. 

1964. I do not object to your improvement ? 
— ^You want to leave out " in the case of," and 
put " or the author of any work " ; and you mil 
see why it is wanted directly. Passing from that, 
the first criticism of substance is this : That you 
make a very bold divergence from what has ever 
been done before, namely, that you make as the 
test for copyright, the qualification for copyright, 
the place where the work is made. Now lust 
consider the inconvenience arising rfrom that. 
In the first place, the clause is paraphrased (n 
this way : " a jBritish subject shall have copyright 
in his work wherever it is made " ; so far it is on 
the same lines as the Act of 1862 ; but then it 
gives copyright to a work made in any part of 
the British Islands, that is of coiurse by an 
author whether a British subject or not, other- 
wise the whole clause would be unnecessary ; it 
would be comprised in the first part. Do you 
follow me, so fctr ? 

1965. Yes? — Just see how it would work. 
This copyright is to extend all through Her 
Majesty's dominions, therefore, to Canada. Now, 
supposmg a Russian painter, I take a Russian 
painter, and do not take a French painter, because 
there is a convention with France ; but suppo- 
sing a Russian painter goes to Loch Katrine 
ana takes a view on the spot, he puts the 
painting in his portfolio, no Englishman ever 
sees it (unless he goes to Russia), he goes straight 
back to Russia, and there for the first time the 
thing is published. The publication here is not 
a necessary condition to entitle him to copyright. 
What has he done. What benefit has he con- 
ferred on Britons in order that he should have 
copyright all through Her Majesty's dominions ? 
That is violating a principle which up to this 
time has always been preserved. There is, 
neither in the Act of 1862, nor the Sculpture 
Act, anything which regards the making of the 
work as essential for giving copjTight. And in 
the sister subject of literary work it has been 
insisted upon again and again, as the first 
condition of copyright, that the British nation 
should have the benefit of the first knowledge of 
the work. But not only that, there are great 
inconveniences ; it is not only a matter of prin- 
ciple and justice, but there are great incon- 
veniences. WTiat is the " making " of the work. 
Take Alma Tadema ; I will suppose him, for my 
present purpose, not to be a British subject, and 
so not to get copyright under the first condition ; 
supposing he begins a work here, half completes 
it, goes in his yacht to the Mediterranean, and 
finishes it in some country which is not a signa- 
tory to the Berne Convention, what endless 



Viscount Knutsford — continued. 

questions you would- get on that. What is the 
" making " of the work. There must be ques- 
tions of fact which will arise every moment trom 
such an inconvenient qualification as a necessity 
for copyright. I do not know whether that has 
been all considered. 

1966. And you suggest, published or not pub- 
lished? — Published, as before. Take this case 
again ; supposing that an American, not a British 
subject, pamts a picture, on the spot, of the Holy 
Land, and then sells the picture at once ; or 
rather, supposing a Britisn subject paints a 
picture of some scene in the Holy Land, on the 
spot, or sells it to a rich American, he gives no 
benefit whatever in the most remote sense to the 
English people, natives of Great Britain, and 
yet you give him this monopoly which is not a 
natural right but is a creature of statute, when 
he has done nothing whatever to deserve it in 
the sense in which a judge deals with that prin- 
ciple, especially in cases of literature. It was 
raised long before Boucicault v. Delafield, but in 
Boucicault v. Delafield the doctrine was crj's- 
talised that a man should never have copyright 
(in cases, of course, where the Convention is out 
of the case), unless he gave his countrymen the 
first prints of his work. 

Clutiniiftv. 

1967. Then your objection goes to the very 
beginning of the clause; yon would not allo^v 
even a British subject to have it ? — It is in two 
branches. I am obliged to your Lordship. 

Viscount Knutsfo7*d. 

1968. But take the case of Alma Tadema 
painting a picture at Jerusalem and then selling 
it to an American ? — Are you supposing Alma 
Tadema to be a British subject, or not ? 

1969. I am supposing him to he a British 
subject? — In my illustration I was supposing 
him not to be. 

1970. Then take a person who is not a British 
subject, and selling his picture to an American, 
in whom is the copyright then ! — The Act does 
not deal with that. 

1971. Who first has the copyright ? — I do not 
see the damage done to this countr}- ? — Only 
this, that if he is a British painter " 

1872. But you have taken a case in which he 
is not ? — Then there is no damage done. 

1973. Then why do you object to that case; 
you were putting it, as I understood, as a case of 
objection ? — ^We are a little confused. When 
I mentioned Alma Tadema it was from another 
point of view. I said, supposing Alma Tadema, 
not being a British subject (and I took him 
merely because he is resiaent in London), after 
commencing a picture in London finishes it on 
his yacht. 

1974. I do not see that it makes any difference 
where he commences it; it is no benefit to 
England that he commences his picture in 
England ? — ^Then I have put it badly. I have 
two distinct objections; one is the point of 
clearness. The case must arise constantly (1 
am not putting an improbable or imusual case), 
that a picture is partly painted in the British 
dominions and partly out of them. 

1975. For 
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1975. For instance, an artist, I suppose, will 
often make a sketch on the Continent say, and 
then bring back that sketch and make a finished 
picture, wnich he exhibits in the Academy ? — 
Just so. 

1976. There will be copyright then, apparently, 
in the finished picture out not in the original 
sketch ? — It may be so ; but it might be the 
case that he painted the picture half in England 
and half abroad, and then you would have con- 
tinual questions of fact. 

Viscount Knutsford, 

1977. I understood your point was that this 
clause for the first time changes the law, inas- 
much as it applies to all cases whether England 
has got any benefit or not ? — That is one point ; 
that is a most material point, because that is a 
great (I do not want to use a grandiloquent 
word), but it is a sort of constitutional principle. 

1978. Therefore, it must be published ? — Yes ; 
publication is really not an impossible test. The 
reason why " made," and not " publication," 
has been taken as the test in this Bill is, I 
believe (I get it from Lord Monkswell, for he 
was good enough to say it to me on a former 
occasion when I was giving evidence), the diffi- 
culty of proving publication in the case of a 
work of art. The framer of this BiU has not 
felt that, because he has used publication or non- 

rublication as the test on subsequent occasions; 
remember one at this moment. 

1979. Just read the first lines: "The author, 
being a British subject." What you have to see 
is that the British subject gains something by 
it ; you may put aside the country. The autnor, 
being a British subject, of any work of fine art, 
photograph, or cast from nature, made after the 
passing of this Act in any country whatsoever " ? 
—That is one branch. 

1980. He has cop3n'ight throughout the British 
dominions ? — Yes. 

1981. Do you object to that ? — Yes. 

1982. Why ? — ^Because, if he paints his picture 
in some remote country, and then sells it to 
some foreigner, it may never come here at all, 
and the premier fact tnat he is a British subject, 
if it has any bearing at all — - 

1983. Wno has the copyright when he has 
sold it in that way. A British subject makes a 
picture in the Holy Land and sells it afterwards 
to an American. Where is the copyright, do 
you say, in that case ? — Under this BiU, does 
your Lordship mean ? 

1984. It will be in the author ? — ^Yes, according 
to this Bill. 

1985. According to the present law it is 
mixed, and, unless there is a written arrange- 
ment, you do not know which it is ? — Exactly. 

1986. According to this Bill the copyright 
in this British siibject will remain in him ? — 
Yes, and yet he has not done one iota of good to 
this (country. 

1987. He has done it as an individual ; if it 
is a good painting it increases the reputation of 
the country ^ — That is very remote, is it not ? 

1988. The fact that it has been merelv finished 
in this countrj^ is not, in every case, an advan- 
UwQ to the country; what does the country 
gam by that ? — I did not invent the principle ; 
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it is crystallised by Lord Hatherley by the case I 
referred to just now. 

1989. We are now considering whether it is 
for the benefit of the country, and if so, in what 
respect, that a painting made in the Holy Land 
should be pubhshed first in this country ?— Surely 
in the case of some painter who is pre-eminent 
it would be so. I do not suppose that any 
painter has a pre-eminence at this moment — it 
might be considered so with some musicians — 
but supposing that one or two painters were 
pre-eminent and that foreigners were to make it 
worth while for them to go and publish all their 
works elsewhere, to produce, in the first place, all 
their works elsewhere, is not that depriving 
Great Britain of a very considerable advan- 
tage. 

1990. I am taking British subjects ? — Yes. 

1991. It does not seem to me to benefit the 
country one way or the other, as long as he is 
a British subject, where he makes or paints his 
picture or sells it ? — Is it not a boon to London 
to be able to see the picture in the Royal 
Academy instead of having to go to the Holy 
Land or to Russia ? 

1992. But if it is "publication," he may 
exhibit it for a day or two days, and that makes 
publication. What benefit has the country got 
from the fact that some A^Tctched man has paid 
a shilling and seen it ? — Oh, if it is de 
min imis ! I have put my point 



ijiuitriiutii, 

1993. I should have thought it was almost 
certain that there would be pubhcation of a 
picture painted in the Holy Land. It is almost 
certain that the artist would show it first in the 
Holy Land and that would be publication ? — Is 
it certain ? Because he would have a motive 
for not doing that. If my view is correct and 
my form is correct he would have a strong motive 
for bringing it here. That is the point of my 
objection. He would have a motive, because it 
would be a great premium to him on giving the 
British people the first sight of his picture. 

1994. Then it would not do you any good in 
the first four lines to say, "published in any 
country whatsoever," because your point is a 
different one ? — ^No. 

1995. You have no objection to the word 
" made " ? — No, not there ; that is the same as 
the Act of 1862. Then in the next branch 
where it says " the author " (that is, the author 
of any nationality) " of any work of fine art, 
photograph, or cast from nature made after the 

Sassing of this Act in any part of the British 
slands," there you ought to have " published." 
It is not really hypercritical to suppose that 
questions of fact may constantly arise as to 
where a work is made. I think Lord Monkswell 
was with me, so to speak. 

1996. I am not against you ; I only want to 
get what the objections are, and their weight, 
and we shall then see whether they should 
prevail? — To put it in the concrete, is it an 
impossible or unlikely case that some artist, say 
Alma Tadema, having a yacht, or anybody not a 
British subject, but living here, should paint a 
picture half here and finish it on his yachts 
Then you get the question not only whether it 

is 
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is entitled to copp'ight, but whether or not it is 
made after the passing of this Act. As regards 
time of course, as regards that sort of retrospec- 
tive view, it would be only temporary ; that is 
less important. But the question of whether it 
is entitled to copjTight or not is for all time. 
And there I do say " made " is the most incon- 
venient word ; anything more hkely to lead to 
htigation can hardly be conceived. 

1997. On the other hand there are very erave 
objections that were taken to the use oi the 
word "pubUshed"; for instance, Mr. Briton 
Kiviere is very strong indeed against it ; he says, 
" It is that word * pubUshed as to which I 
should like to take some exception, and upon 
which I think the whole profession feels very 
strongly. We all feel that when an author, an 
artist in the sense of an author, has created any- 
thing which is cbpyable, the copyright should 
begin at that point, and we feel tnat the defini- 
tion of publication, namely, that of public 
exhibition or first offering for sale, in Clause 18, 
would occasion not only mreat difficulty to those 
men who run in the ordinarj^ groove of artistic 
work, but to men that go at all outside that 
groove it would be almost fatal, and might rob 
them of any possibility of their having copyright 
at all. I would cite some very eminent men 
who would absolutely, under certain circum- 
stances, never have had copyright. Now Rossetti 
never hardly exhibited in public at all. I once 
saw a work of his, about 40 years ago, at a soiree, 
but all his works were confined to his own 
studio." Then he mentions Sir Edward Bume 
Jones? — All I can say is that if they do not 
choose to entitle themselves to copynght, they 
all know the law, they have a very convenient 
short Act, which thoy can make themselves 
masters of, and certainly would, and if they do 
not choose to take some simple step of that sort 
to entitle themselves to copyright, I do not see 
why they should be more entitled to it than the 
man who writes an opera, or the man who writes 
a play. 

Viscount Knutsford. 

1998. In the evidence of Mr. Beyle, who repre- 
sented the Committee of Artists,at Question 2688, 
we read him the clause (this is the same thing), 
"the author, being a British subject, of any 
work ot fine art, photograph, or cast from nature, 
made after the passing of this Act in any- 
country whatsoever, and the author of any work 
of fine art, photograph, or cast from nature, 
made after the passing of this Act in any part 
of the British islands," just the same as tidis is ; 
and we asked hiin whether he approved of that 
section, and he said " Yes." " (Q.) Therefore, 
you say that if a man is a British subject he 
shall be entitled to copyright wherever the 
picture or thing is made ? (A.) Yes. (Q.) But 
if he is not a British subject, then he must 
have made it, or published it, in some part 
of the British islands. Do you mean British 
dominions or British islands? (^.) British 
islands " ? — Yes, but Mr. Beyle speaks from a very 
limited point of view. You have not only to con- 
sider Mr. Beyle, but you have to consider the 
public; and my objection is rather from the 
point of view of a much larger section of the 
public. The artists arc claiming that you should 



Viscount Knutsfard — continued. 

give them a monopoly, but it cannot be too 
clearly said that it is not a natural right in any- 
body, it is only an artificial thing given them by 
statute. Why should you not impose such a 
condition before conferring that artificial right, 
which shall, at all events, make the thing clear, 
which shall save the public from an un- 
necessary monopoly, and which will, above all, 
prevent litigation ? I put to you cases which 
may arise, not uncommon cases, where there 
will be questions of fact, and great expense in- 
curred, in settling who shall be entitled to the 
copyright. Mr. Beyle has not probably considei-ed 
the matter from the point oi view of a lawyer, 
and he has not thought out all these questions 
that are hkely to arise; perhaps he has never 
had to pay the costs of a suit, or he would be 
more anxious to avoid doubts that can onlv be 
solved in one way. It is the matter of. the 
interests of the public that has to be considered,, 
and not merely the interests of the artists ; and 
when you are considering what the public rights 
are, it is not by any means immaterial to see 
what has been done in analogous cases in 
literature. 

Cluiirnucn. 

1999. I should have thought that from the 
point of view of litigation it is six of one and 
half a dozen of the other. There is just as 
much difficulty about defining what puwication 
is, or what " made " is ? — I bow to your Lordship. 

2000. That at all events is not your view ?— 
It is not my view, and I have talked a great 
deal to people about it, and taken great pains to 
ascertain the point. And once more it is not 
the artists who ought to be the domiii us litis 
in this case; they are a small body, and the 
body who demand the monopoly, and the oniis 
is on them. 

2001. With regard to the last part of the 
clause, making it necessary for an American to 
register in order to have copyright, what do you 
think Americans would say to that ? — I have a 
great deal to say about it ; but my first observa- 
tion goes behind your Lordship's question. In 
the first place there is the question of construc- 
tion if you will consider the clause closely. I 
believe I have made up my mind to" the 
best of my ability on it, and I have arrived 
at a difl:erent conclusion as to the import of the 
language from what I understand the framer 
of the Bill meant. The question is this: Does 
that condition as to registration apply to the 
author being a British subject ? The first words 
are, " The author, being a jBritish subject, of any 
work made after the passing of this Act in any 
country whatsoever," and then, missing for a 
moment the intermediate words, "shall have 
copyright throughout the British dominions." 
One's first impression on reading those words Is 
that he shall have copyright without any restric- 
tion, without any condition. Then those words 
are thrown in afterwards, and this is the point 
that I said makes it rather important that you 
should have the sentence quite grammatical, 
these words as to registration are thrown in, 
apparently applying only to the words, not " the 
author being a British subject," but to the sub- 
sequent antecedent, " the author " sirapliciUr. 
Now I have been to some extent in the habit of 

construing 
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Chairman — continned. 

construing Acts of Pe^rlianaent, and my first 
impression was that " the author, being a British 
subject, of any work made in any country what- 
soever," meant that a British subject was not to 
have thrown upon him the subsequent condition 
as to registration. The memorandiim to the Bill, 
at page ii., says at the top, " Copyright is con- 
ferred upon the author — (a) if a British subject, 
of a work wherever made ; (b) whether a British 
subject or not, of a work made in any part of the 
British Islands ; (c) ofa work made in the United 
States of America and registered at Stationers' 
Hall within three months after its registration in 
the said State, throughoutthe British dominions." 
I thmk that throws no light on the construction, 
and the question remains — of course the words 
" the author, being a British subject, of anj work 
made after the passing of tnis Act m any 
country whatsoever " are not absolutely incon- 
sistent with his only having copjrright subject 
U> registration if the work is first made in 
America ; but they very strongly lean to the other 
view — ^it looks very much as if the section was 
divided into two classes ; one, the author, being 
a British subject, of a work made in any country 
whatsoever; and then, the author of worhi 
made m any part of the British Islands, or, in 
the case of American works, made in America 
and registered there. I confess I do not know 
which construction is meant. 

2002. Surely the author would mean whether 
a British subject or in America ? — It would, and 
that would lead to the conclusion that, the 
author being a British subject, the first section 
stands alone. But one is not allowed, of course, 
to say, from any extrinsic information, what was 
intended ; and Lord Justice James used to say 
that the worst person to construe a statute was 
the man who drafted it. 

Viscount Knutafoi'd, 

2003. We can judge of the intention of the 
fi-amer, because we know that Mr. Scrutton 
drew it, and last year, at Question 3674, Mr. 
Scrutton stated to us what was the point that 
was aimed at. He said: "May I say with 
regard to that copvright with the United States, 
that I hope your Lomships, in settling this Bill, 
will deal with the question at present outstanding 
of works of art in the United States. At present, 
owing to some unfortunate slip, they are not 
protected in England at all, and many citizens of 
the United States feel it as a grievance. I have 
had to advise people frequently that owing to the 
wording of the English Arts Act they cannot get 
copyri^t in England for engravings or pictures 
made m the Umted States. The Unitea States 
law was passed upon the idea that United States' 
subjects would be able to get copyright in Eng- 
land both for books and works of art, whereas at 
present they only get it for books." Then he is 
asked, " Is that because copyright is only given to 
works of art first published, in the Britisn domi- 
nions or the United Kingdom ?" and he says, 
" No, because copjrright unaer the Act of 1862, the 
English Act, is given to the author being a 
British subject or resident within the dominions 
of the Crown. An American is neither a British 
subject nor resident within the dominions of the 

(0.23.) 



Viscount Knutsford — continued. 

Crown. I understand the United States Act was 
passed upon an opinion by the English Law Offi- 
cers that publication in Englana by a person 
resident in the United States would give copy- 
right." All that was wanted was to put works of 
art on the same footing as books ?— Reciprocity. 
No doubt the certificate of the Attorney-General 
was erroneous that was given. We got that copy- 
right in America under false pretences, because 
Americans are not on the same footing as British 
subjects. 

2004. That was the object, I mean, of inserting 
here this clause about America ; whether it is 
complete or not I do not know 

ChairTnan. 

2005. I think it is clear that it was not the 
intention of the framer of this clause that the 
last part of the clause should derogate from any- 
thing that was given to a British subject in the 
first part of the clause, and I believe the notion 
was that anybody not a British subject, who 
painted a picture in America, should be obliged 
to register ? — It ought to be made clear, then. 

2006. If that is so, I think it is a very 
improper provision, because I think the 
Americans, m that case, might be down upon us 
and say, "You are making distinctions that 
ouffht not to be drawn between your own subjects 
ana us," and that is a distinction that would 
draw down upon us the renimciation of our 
copjrright witn them ? — Quite so, but with 
reference to that question of construction, " the 
author of any work of fine art " (the author 
srnipHciter), does not merely mean an author of 
a foreign nationality, but it takes in the Briton 
too. 

2007. It would if it were not that it cuts down 
what you have already given to the British 
subject, namely, the copjoight in a work of art 
made in any coimtry whatsoever, which would 
include America? — It does not cut it down, 
although it seems to at first sight, but those 
first words are not inconsistent with the subse- 
quent condition. It says he shall have copyright 
for any work of art maae in any country whatso- 
ever, which is consistent with the subsequent 
proviso, that if he does make it he shall be 
obliged to register when the work is made in 
America. 

2008. I should be inclined to say strike out 
the words "in the case of" and say, "or the 
author, whether a British subject or not, of any 
work of fine art," which would do away with any 
difficulty that 'might be felt in America? — 
Certainly, that wouH quite meet my point. The 
Canadian would have a still stronger case of 
objection. You see you give copyright in 
Canada for a work niade in any part of the 
British Islands. The Canadian would come 
with much ^eater force, supposing the case I 
put of a Russian painter, a painter belonging to 
some country wmch is not a signatory of the 
Berne Convention, and who paints his picture of 
Loch Katrine, because he might go and stop 
some Canadian engraver from reproducing the 
picture, and the Canadian engraver might say,, 
and with very great force, " What in the world 
has this man done for Canada ? He paints the 
picture for his own convenience, on tne spot in 

S Scotland 



138 



MINUTES OF EVIDENCE TAKEN BEFORE THE SELECT COMMITTEE 



19 Jvbne 11899.] 



Mr. Cutler, q.c. 



[Continvued. 



Chairman — continued. 

Scotland, he does not even come and live in 
Canada ; it is not as if he painted the picture 
here, and gave the benefit of his custom to hotels 
and so on, but he paints the picture in a remote 
part of the British Islands. There is no regis- 
tration for this purpose; there is nothing to 
show us that the picture is protected here." 

2009. You are arguing against the first four 
lines ? — I say he is a British subject of course, 
but if you take a remote possession, the locus 
fori in some remote British possession of Her 

Majesty, it points my first objection, that the 
Russian artist has done nothing whatever for 
England in any sense, and ought not to be en- 
titled to a monopoly on a still stronger footing, 
because the Canadian knowing nothing about it 
{it is not necessary to register in Canada) re- 
prints or engraves some picture painted on the 
spot in Scotland for the convenience of the 
painter, and an action is brought against him, 
and he has to submit to an injunction and costs. 
He might fairly say, " I know nothing about this. 
I am told just at the last moment that this 
picture was painted or partly painted in the 
British dominions." And I should like to know 
what Canada has done to deserve having this 
monopoly imposed upon it. The objection as to 
territory applies still more strongly where it is 
some remote British possession away from the 
centre than it would be in the mouth of a 
Londoner. 

Viscount Knutaford, 

2010. That objection would be removed if it 
were " published " instead of " made " ? — ^Yes, it 
would, that is what I want. It was "publication" 
in the Sculpture Act; it was publication that 
was the test in the 1862 Act, subject to that 
observation of Lord Kjiutsford about the hocus 
pocus over the writing, where it makes the 
section all nonsense. Those gentlemen whom 
you have cited, the artists, speaking from their 
point of view, say they do not like it; but I have 
never heard that it has worked badly. I do not 
think there has -been any complaint of pubHca- 
tion being the test having worked badly. 

Chxtirman. 

2011. Then you would add after "whatsoever" 
in the third line " and published in the British 
dominions," or something like that ? — I should 
do that. That is on my first point. Then there 
is the question of clearness, the question of fisict, 
and the indefiniteness of " made. ' 

Viscount Knutsford, 

2012. Whether he is a British subject or not 
you would have him publish in the British 
islands? — ^Yes, and then you would make it 
analogous to literature. 

2013. Then it does not matter where it is 
made ? — It does not matter a halfpenny where 
it is made. 

2014. You would have to recast it all ? — ^You 
would have to recast it all. It is a matter of 
great importance, but I apprehend that it is not 
a ridiculous objection at all. I know that some- 
times musicians go to Italy and write an opera 
and bring it back to England for first publica- 
tion, and they have no intention of publishing it 
anywhere else. In a case like that it would be 



Viscount Knutsford — continued. 

a very singular result, that because for their 
convenience (their health possibly) they have 
actually done the manual work of writing it 
in some other country, that should anect 
the question of copyright. My attention was 
not directed to the question of " a British 
subject " then. I should then take a case 
analogous to Alma-Tadema, some foreigner 
resident here. Then, again, registration is 
not quite a happy word with regard to 
the American procedure ; it is not registration, 
it is called " recording" in the Act. But that is not 
enough in itself, there are one or two other for- 
malities that must be intended here, because they 
are conditions precedent to your getting copy- 
right. That is only a question of the form of 
expression ; it would have to be a little supple- 
mented. My note (if your Lordship would be 
good enough to take a note) would be something 
to this eflect : " Put the technical terms to 
express the American formalities. " 

Chairman, 

2015. I suppose we shall have all that in your 
report ? — ^Yes, I have referred in it to the 
American statute. The next point is as to 
photographs. I am happy to say that my point 

s a much simpler one than Mr. Kobinson's. 

Viscoimt Knutsford, 

2016. Before you leave this point, according to 
ou, publication in the British Islands is all that 

^ required ? — ^Yes. 

2017. It does not signify where it is made ?■— 
ou have reminded me of something I had 

forgotten. You said " publication in the British 
Islands." By the quaintest circumlocution in 
the world, though this section does not wovide 
that publication in any j)art of the jBritish 
dominions is enough, that is brought in by a 
reference in the last part of the Bill which 
embodies the Act of 1886, and the Act of 1886 
does give copyright in respect of a work published 
in any part of the British dominions. 

Chairman, 

2018. Then what do you propose to j)Ut in the 
first clause ; would it be " British dominions " ?— 
I should have thought that the most direct way. 

2019. Your view is that the publication ought 
to be confined to British dominions? — That is 
my first point. 

Viscount Knutsford. 

2020. Therefore it does not signify in the least 
whether the author is a British subject or not ? 
— Not a bit. 

2021. Nor where it is made ? — No, nor where 
it is made. 

2022. It is simply " the author of any work of 
fine art, photograph or cast from nature published 
in any part of the British dominions shall have 
copyright thoughout the British dominions " ?— 
Yes, tne same as in literature. But curiously 
enough the section as it stands would not give 
copyright in respect of a work made, say, in 
Canada or Australia. If it was the work of a 
Canadian ; the Canadian being a British subject 
he would get it in that way. But supposing 
a Russian or some American were to create 
a work in Canada, under this first section 
he would not get copjnight in it. You 

may 
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Viscount Knutsford — continued. 

may think perhaps it is not necessary that he 
should, but it is brought in by a reference in 
Clause 27 to the Copyright Act, 1886. Clause 27 
provides : " The expression ' the Copyright Acts,* 
wherever it occurs in the International Copy- 
right Act, 1886, or any Order in Council to be 
construed as part thereof shall be deemed to 
include this Act." 

ChairTmin, 

2023. Why should you cut down artistic copy- 
right ? — ^I am not cutting down artistic copy- 
right 

2024. But you have told Lord Knutsford that 
what you yourself wish is, that in order to enable 
an artist to obtain copyright he must publish in 
the British Islands? — ^No, I was not directing 
my attention to the Colonies then. 

2025. That is why I ask you ; I thought you 
meant published in the British dominions ? — Y es. 

Viscount Knutsford. 

2026. I thought so, because I said you might 
then cut out the whole clause, except " the author 
of any work of fine art, photograph or oast from 
nature, if published in the British Islands, shall 
have copyright " ? — I think that would satisfy the 
principle if you said in the ** British dominions." 

Chairman, 

2027. Yes, just so; that would make it the 
same as literary copyright ? — ^Yes, and to some 
extent this 27th clause has a bearing with regard 
to that, because it would give copyright where 
the thing is made in the British dominions, only 
by a very roundabout way. 

Viscount Knutsford. 

2028. I thought you wanted to cut out " made " 
altogether and have " publication " as the test ? 
—Yes, so I do. I do not think "made" is a 
workable test at all. 

Chairman. 

2029. But here the point is whether the words 
" British Islands or United Kingdom " are not 
converted into " British dominions " by Clause 
27 ?— Quite so. 

Viscount Knutsford. 

2030. Therefore it would be better to put in 
British dominions here ?— Yes. 

Chairman. 

2031. You say " British Islands "as it is here 
is converted by Clause 27 into " British dom- 
inions " ? — Yes. 

2032. Therefore you might just as well have 
put in " British dominions at once ? — ^Yes, 
that is a Question of form. 

2033. Now what is the next point ? — I have 
an analogous point to Mr. Rooinson's about 
photographs, but I think mine is a much simpler 
one. 

2034. This is on Clause 2 ?— Yes. Your 
Lordships will forgive me if I use homely 
language, one cannot always choose one's language 
to express one's meaning; but it seems to me 
that the whole language makes a sort of dead set 
against photograpny — why I cannot understand 
particularly, having regard to the very great pro- 
gress that is being made in photography. Speak- 

(0.23.) 



Ohairman — continued. 

ing as an ignoramus, it seems to me that photo- 
graphs have quite as much beauty as what are 
called works of art, and certainly are more valu- 
able as souvenirs in general cases as compared 
with portraits painted by the greatest masters ot 
the art of portrait painting. I do not think it is 
necessary, though I believe the photographic 
artists feel it so, that I should dwell upon the 
mere sentimental point that there is a sort of 
derogatory opposition put always between 
the terms " works of art " and " photographs " 
all through the Bill ; but going further than that 
and lookmg at it from a more practical point of 
view, why should you exclude a photograph from 
benefits of this sort ? Why should you make 
registration necessary before there has been an 
assignment when you do not in the case of a 
work of so called fine art ? I will first of all with 
regard to this ask your Lordship to go with me 
for a moment to Clause 26, to the definition. I 
pass lightly over a little point of form, that there 
is an unnecessary circumlocution in the double 
definition of engraving. "Engraving" is said 
to be defined as coming within the ex- 
pression of " work of fine art," and then " en- 
graving " is itself defined. I do not see why you 
should not extend the first definition of the two, 
namely, " work of fine art," to what you do here 
by a sort of double process, saying first of all that 
" work of fine art " shall include " engraving," and 
then saying what "engraving" shall include. 
What " engraving " includes might more neatly 
be expressed in the first of the two clauses at 
once directly instead of indirectly. But passing 
over that which is a mere matter of form, you 
have " the expression * engraving ' shall mean 
any work executed ujpon any material, whence 
by any process, • whether immediately or medi- 
ately prints may be taken and multiplied in- 
definitely " (that is what I think Mr. Robinson 
called process work), " other than a photograph." 
If you nave that exception " other tnan a photo- 
graph " it shows us by irrefutable logic that a 
photograph is ejusaem generis with wliat 
has gone before. That throws the onus 
upon those who say that "photograph" is 
to be excluded. Why should you exclude from 
the benefits of registration and term a subject 
matter which ex hypothesi is ejusdem generic 
with the subjects to which those privileges are 
granted? 

2035. But you do not ; you say that they are 
to have the same term as engravings, the longer 
term ? — That would be so under Clause 2, but it 
is not so under Clause 4. Clause 4 gives certain 
benefits to every form of process work (if I am 
using the right phrase, as 1 believe I am for this, 
purpose) "other than a photograph"; it say^. 
" except as above provided, the copyright in any- 
work the subject of this Act shall remain in the 
author, whether such work be sold or disposed 
of by such author or not." 

2036. I was on the term then ? — ^Yes, I will 
take it on the term. The sub-section (a) then 
deals with certain modes of emplojonent, with 
knowledge of the object for which the work is 
intended to be made. That excludes a photo- 
graph. Sub-section (6) is exactly analogous for 
my purpose, and also excludes a photograph. 
Then it says " such employer," whicn does not 

s 2 refer 
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CAawiwrn^-continued. 

refer to Sub-section (1) of Clause 4, but is only 
referring to these two cases ; this {a) and (6) from 
which a photograph is excluded " shall have all 
the rights and remedies of an owner of copyright 
imder this Act, to prevent and obtain damages 
for infringements of his rights under Sub-sections 
{a) (6) and (c) and to obtain seizure of copies 
dealt with in breach thereof, and such employer 
may maintain an action or other proceeding in 
respect of his said rights, although neither the 
cop3rright in the work in (question nor the interest 
of such employer therein is registered under this 
Act." That applies to the term I take it, and it 
applies to registration. It certainly does to 
registration. 

2037. Not as to the term ; it applies to regis- 
tration " all the rights and remedies of an ow^ner 
of copjrright under this Act" whatever right 
there is imder this Act the copyright gives. Sub- 
section (2) is the only one that deals with the 
terms ? — Would you leave the term just for a 
moment. I put the point, then, as to the reris- 
tration. Why should a photograph be pointedly, 
and for no reason that I can see, for no reason is 
alleged in the Bill, perhaps recitals are now out 
of fashion, but for no reason one can devise, why 
should it be arbitrarily excluded from the defim- 
tion ot all these subject matters which ex 
hypothesi are yusderri generis with it ; because 
otherwise it would not be necessary to except a 
photograph from the language of the definition ; 
and wiy should the burden of registration be 
thrown upon photographs when these other 
things are exempted ? It seems to me an arbi- 
trary burden which photography does not 
■deserve, and it looks as if it was a JBill that was 
drawn from some hostile interest. I do not 
know what the facts are at all. 

Viscount Knutaford, 

2038. This Bill is drawn and put forward by 
the artists ? — It is my ignorance, no doubt, but I 
<io not know why the artists have made this 
very hostile attack upon photography when they 
do not upon engraving and other forms of repro- 
ducing their pictures. As to the term, I think I 
was right in saying photography is at a dis- 
advantage. 

2039. Of course, " photography " has the 
shorter term ? — Yes ; but Lord Monkswell's 
observation was that it was no worse in that 
respect than process work. 

Chairman. 

2040. Not only process work merely, but 
engravings also. Some of the finest engravings, 
if they are not original prints, are under the 
same ban of being under the shorter term ? — 
No, I think I am right ; the words are : " in the 
<5ase of a work of fine art made by one person 
from the design of another." It is only in the 
oase of an engraving or any other work of fine 
Art where the work is made from the design of 
another that the term is a short one; in the 
case of a photograph it is whether it is made 
from the design of another or not. 

2041. I agree to that; but my observation 
only went to this: that you might have the 
very highest form of fine art in your engravings, 
yet if the engraving was an original work and not 



Chairman — continued. 

from the design of another, that engraving, 
although it was the very highest form of 
fine art, would only enjoy the shorter term ? — 
I humbly beg your Lordship's pardon, but I 
think your Lordship has taken an erroneous 
view 01 the sub-section in the case you put 
Where it is not made from the design of another, 
it would fall within (a) and have the life of the 
author and 30 years, it would have the longer 
term. It would not be at a disadvantage at all 
in the case your Lordship is putting. My point 
is this. It is only as to a Umited class of 
engravings, namely, those made from the desigt 
of another person, that the engraving is cu 
down to the shorter term. 

2042. That I admit ; but all I say is that in 
that case where the engraving is cut down to the 
shorter term, it is not because engraving is not a 
fine art, but because it not an original work. So 
my point is that you cannot say that this BiQ 
puts photography outside that idea of fine art, 
simply because it gives it a lesser term, because 
a work that might clearly be a work of fine art is 
also relegated to the shorter term ? — In some 
cases, but that qualification does not apply to a 
photograph. 

2043. I quite understand that ; we are not at 
cross-purposes about that ? — That is a great 
disadvantage. Why should every photograph be 
subject to a limitation of the term when only a 
limited class of engravings are ? 

2044. Because it is not an original work. 
We might recast the Bill and say that our 
distinction between original and non-original 
work will not do ; but it is framed at present on 
the footing that an original work is one thing, 
and ought to enjoy the long term of copyright, 
and a work that is not original is another thing, 
and although it may be a work of great merit it 
ought not to enjoy the long term of copyright ?— 
Then do you not consiaer a photograph an 
original work, where the grouping and everything 
is done ; the subject chosen, the grouping done 
by the artist, the photograph taken by him, 
involving, as it does, a great deal, I am told, of 
skill and a great deal of taste too, as one sees by 
the difierence that exists between difierent 
photographs of the same scene ? 

2045. Then your point is that a photograph 
may, under certain circumstances at all events, 
be classed imder " an original work of fine art " ? 
— ^Yes, and that you have excluded. 

2046. Yes, I understand your point now?— 
Then I submit that that ought not to be so. 

Viscount Knutaford. 

2047. That being the case, I should think that 
everything might go under works of fine art; 
not, perhaps, casts from nature ? — ^But everything 
does, except photographs, according to this Bill 

2048. Original works of fine art, I mean. At 
present it stands inthedefinition, "The expression 
* original work of fine art * shall mean a work of 
fine art made by a person from or according to 
his own original design." I do not know wheUier 
you would nave to dter that definition, because 
m the case, for instance, of a photograph taken 
from a piece of scenery, I do not know whether 
you could say that it was original, under that 
definition, as being from his own design ? — But 

is 
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Viscount Knutsford — continued. 

is there any objection to merely striking out the 
word photograph from Sub-section (6) ? 

2049. A photograph of a photograph, for in- 
stance ? — ^x es, it would require a more elaborate 
wording than that. 

Chxiirman. 

2050. You would like words put in that would 
show that a photograph might be an original 
work of fine art if, for instance, the photographer 
grouped together certain persons in a particular 
way so as to form a particular scene ? — ^Yes, say 
a particular view of Margate Sands or of the 
Derby. 

Viscoimt Knutsford, 

2051. Or of the Forum, or any scene ? — ^Yes. 

2052. Take the case of a pnotographer who 
goes out, and with great trouble, care, and atten- 
tion, to tiie light and different other things, takes 
a photograph of a piece of scenery, trees, and a 
brook ; would you call that an original work of 
art ? — I should have thought it might have come 
within it. He is only using the sim instead of 
a pencil. 

Cliuvi'man, 

2053. Then almost every photograph in that 
case would be an original work of art ? — ^You fell 
into a difficulty there, no doubt. 

Viscount Knutsford, 

2054. Is it possible to speak of that as an 
original work of art, that is the question ; I am 
not decrying photography, but still there are 
some things that are different, and I should have 
thought off-hand it was different from a painting, 
a man's own design and his own handiwork ? — 
Is it different from an engraving and other pro- 
cesses ? 

2055. That is another point ? — ^You see here 
it is put so pointedly against the photograph, 
because every other sort of process work is 
included. 

2056. We need not labour that point, because 
we had the evidence of the artists before us, and 
we knew what would come in their Bill, and that 
they would do that. Over and over again thev 
talked about the difference between a photograph 
And a picture, I mean rightly or wrongly they 
did it ; therefore we knew wliat would come in 
their Bill. But would you make any difference 
in the different kinds of engraving ; would you 
put them all under "original works of fine art," 
or " works of fine art " ? — I should have thought 
that priTod facie if it was not a question of 
applying a distinction for some purpose like the 
duration of the term ; in popular language, cer- 
tainly, engravings and photographs come all 
together and were works of fine art, not works 
of original fine art. 

2067. And that being so, this would seem to 
meet yom: views so far as that is concerned in 
the definition ; but would you then vary the term 
or give them all the same term as an original 
work of fine art ? — I would give them all the 
same term. 

Ghxiirman, 

2058. Then you would only have one term in 
the Bill ?— Yes. 



Viscount Knutsford, 

2059. Then where would be the need of the 
term "original"? To every work of art you 
would give the term of life and 30 years after ? 
— ^Yes, it seems to me a very unnecessary 
comparison. I do not see why you should cut 
down the term ; I do not know what particular 
reason there is in the interests of the public. 
There is an analogous inconvenience, though a 
less one in point of degree, arising on the 
provision that the term snail commence " on 
the completion of such work of fine art," also. 
That is an additional reason why you should 
only have the one term. 

Cha/i/rman, 

2060. Where is the word completion ? — In 
Clause 2 (fc): "A term commencing on the 
completion of such work." *That must be a 
most difficult thing to ascertain. It would give 
rise, if one can suppose dishonest artists, to a 
great deal of prevancation and the reverse ; and 
m the case of honest ones it is always difficult 
to ascertain the exact time of completion. 
Now that would be met by " publication." If 
the term commenced on publication you would 
probably make it analogous to the first clause. 
If you altered the first clause and made 
publication the test from which everything was 
to start, no doubt it would be introduced also in 
Clause 2 (6). If you only have one term, namely, 
the life of the author and 30 years after his 
death, you avoid all suggestion of any difficulty 
of that kind. It is sometimes important to 
know when the term commences. 

Viscount Knutsford. 

2061. If you had a different term still you 
would agree that " for a term commencing on 
the completion of such work of fine art, cast 
from nature or photograph, and continuing," 
miffht be left out ? — ^Yes. 

2062. It would nm then, "in the case of a 
work of fine art, made by one person from the 
design of another, of a cast from nature, and of a 
photograph, until the expiration of 30 years 
ffom the first day of the month in which the 
same shall have been registered " ? — ^Yes. 

2063. Those words you object to were not in 
the Artistic Bill of last year; they are put in 
now ? — No ; they are not in the Sculpture Bill 
either. 

GhairTTian. 

2064. And they are not wanted ? — I do not 
think so. 

Viscount Knutsford. 

2065. We must hear what Mr. Scrutton says 
about this? — No doubt. It would have been 
illusory formerly to have a very long term in 
photographs, because, as one Imows oy experi- 
ence they faded and were non-existent at the 
end of a certain number of years, but now all 
that has been remedied and they are made more 
durable. 

Chavrman, 

2066. Then you see those lines, "until the 
expiration of 30 years from the first day of the 
month in which the same shall have been regis- 
tered." What do you say about registration in 
the case of photographs? — I say it is a very 

hard 
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Chairman-'-coniimiei. 

hard case. You do not impose registration in 
the case of an original work of fine art unless it 
is assigned, or in the case of a work of fine art 
until assignment. Why do you make it different 
in the case of a photograph. A photograph has 
under this Bill to be registerea quand-m&me 
straight off in any case. 

2067. Clause 16 (1) says : " So long as the 
copyright in an original work of fine art remains 
the property of its author, his executors or 
admmistrators, no registration thereof shall be 
necessary." That is as to an original work of fine 
art ? — ^Yes, that obviously is meant to exclude a 
photograph in this Bill. It says, "Save as 
above excepted, registration of copyright in a 
work the suoject of this Act, or of any interest 
therein, shall be compulsory upon the owner of 
such copyright or ftiterest.' 

2068. That seems to me just the Question ; 
that is new, to make it compulsory ? — Yes, that 
is new 

2069. Then the artists have cleared themselves 
under " an original work of fine art " ; they do 
not make registration necessary except there is 
assignment ?— Just so. 

2070. But they hit photographs and all other 
works of art in the calmest way and put com- 
pulsory registration upon them, which is not 
now existing 

2071. That requires consideration ? — Yes; and 
in the case of photographs those photographers 
whom I have seen on the subject, merely for the 
purpose of making myself aware of what was 
wished, and to have some practical knowledge, 
do not seem otherwise than satisfied with the 
registration which exists under the Act of 
1862, but they think it would be a great burden 
if they were obliged to register every photograph 
as a condition precedent to cop3night. 

2072. That is to the same effect as evidence we 
have had already to-day, viz. : To leave it as it 
is ?— Yes. 

2073. What I admire is, that the artists having 
cleared themselves, seek to put compulsory regis- 
tration upon all others. But supposing we should 
retain registration under certain circumstances, 
you see here we have Clause 16, Sub-section (3) 
" In default of such registration of any copyright 
under this Act, within the time herein provided, 
such copyright shall become null and void." 
That is rather a strong measure, is it not, to 
suggest that the copynght shall be null and 
void ?— Yes, very. 

2074. What do you say about that, supposing 
we decide upon registration, under certain cir- 
cumstances, say, do you think it would do to 
have a penalty insteaa of making the copjrright 
null and void ? — No, I do not thmk so ; because 
you want to warn the public. If there is any 
use at all in registration it is as a warning to the 
public. 

Viscount Knutaford, 

2075. Because you would have all the difficul- 
ties of copies legally made. If you gave a term 
within which afterwards they can register and 
regain their rights then you liave all the difficul- 
ties, with regard to copies, made before the term 

es ? — Certainly. 



2076. What I asked you was, whether you 
thought Sub-section (3) was not rather too stria- 
gent ? — I do. 

2077. And whether some other means ecu id 
be adopted rather than make the copyright null 
and void, supposing that registration was made 
compulsory? — On the footing that registration 
was made compulsory, I have not considered 
whether there was any middle course. I cannot 
conceive that any middle course can be invented 
which shall protect the public at the same time 
it relieves the artists from this stringent provision. 

2078. What do you say to Sub-section (2) 
which does allow you a certain time within which 
to register ? — I think that all that is most objec- 
tionable. We have had to consider it a 
great deal with regard to the registration 
under the Berne Convention of foreign 
works. I think it is better not to have 
a hard and fisust line. But with regard to artistic 
works, I know that a very large proportion at all 
events of the photographers would be quite 
satisfied with having it as it is imder the Act of 
1862; and there h^ been very little litigation 
on those registration sections. I am told it 
works very well I cannot see why you want to 
alter it. There is also the grave objection that 
this clause is too stringent, that you are to forfeit 
copyright altogether from some accidental 
omission to roister. And then you have the 
counter objection, the converse objection if you 
adopt the reverse system, that the public are not 
warned. It seems to me that the medium 
adopted by the Act of 1862 is a very good one 
and I cannot see why it should be changed. 

Viscoimt Knutsford. 

2079. That is to say, that imtil you roister 
you shall not take any proceedings ? — Yes, that 
infringements shall only entail prosecution 
where they had been incurred after registration. 
That seems to me a most just thing. I have 
had a good deal to do with regard to the Literary 
Act, as your Lordship knows, where the present 
system is such nonsense, such a useless 
pernicious trap. 

2080. You would make no alteration in the 
present system of registration ? — ^No, I think it 
IS a very admiraJDle system, judging by what one 
sees practically in litigation and the few ques- 
tions that arise. One can count on one's fingers 
the number of cases arising on that doctrine 
about infringement. 

2081. I think, so far as I gather from your 
evidence, you would have one term only in aU 
cases ? — I would. 

2082. Life and 30 years after ?— Yes. 

2083. But if there is to be a shorter term for 
any works of art, then you would not alter the 

E resent system of registration, but you would 
ave that term continue until the expiration of 
30 years ftt>m the first day of the month in 
which it shall have been registered ? — ^Yes. 

2084. Therefore it is for the man himself to 
decide whether he will register ? — I think there 
might be an alternative, either that or for the 
term to commence from publication. 

2085. Which would you prefer? — I should 
prefer publication. It involves the proposition 
that you have introduced publication as the test 

of 
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Viscoxint Knutsford — continued. 

of copyright If vou have publication to regu- 
late the term of tne first clause then I should 
also have it here. 

2086. It seems to me that according to this 
Bill as now drawn it would be very difficult to 
find out when a work was completed ? — Impos- 
sible ; it is a mere trap. 

Chairman. 

2087. That would militate against our having 
a term in gross ? — ^Yes. 

2088. It does not matter when the picture is 
completed if you have one time ? — Yes, that is 
the case under the Act of 1862 at present. The 
ambiguous words do not matter, oecause they 
are aU covered by the period of the life. 

2089. So that if we do have two terms 
you would suggest something of this sort. If 
we do not put in publication, and make it from 
the making, and not from the publication, in 
that case, if we do decide to have two diiferent 
terms, jou would say the best way would be to 
make it both terms depending upon so many 
years after the death of the author ? — Yes. 

2090. In one case, the author's life and 30 
years, and in the other case the author's life and 
10 or 15 years ? — Yes, that would avoid the 
difficulty. Now, I have never been able to 
ascertain what is the good of that sort of 
common form which has crept into every Copy- 
right Bill, I think every one, without exception, 
which is given in this Bill, Clause 3, Sub- 
section (1). I am not aware of any case in 
which there has been any question whether 
copyright was real property or personal property. 
The only point that has ever arisen, so far as I 
know, as to the nature of the property in copy- 
right, has been one which would not be dealt 
with by this clause, viz., whether a manuscript 

E asses to a bankrupt's assignees. That is not 
elped by this sub-section, because you do not 
deal with unpublished works here. 

Viscount Knutsford. 

2091. But if we left out this sub-section, 
people would say you have left it out because 
there is a great aoubt whether cop3night is not 
real property? — I do not think so. I think, 
with deference, that it is likely to raise questions 
if it is kept in. Then I have a good deal to say 
about Sub-section (2). In the nrst place, I de- 
cidedly take exception to the omission of the 
words "testamentary assignment." "Every as- 
signment thereof, other tnan an assignment by 
operation of law shall be in writing." Why 
should you exclude the testamentary assign- 
ments of military men and sailors aying in 
action, which need not be in writing ? 

2092. I should think very few had copy- 
right? — Take the case of the Duke of Marl- 
borough, the owner of Blenheim ; would it 
have been desirable, supposing some stray 
shot had laid him low on the neld of battle, 
that his heirs should lose the right of 
engraving all the Blenheim pictures? It 
is not a very common case to arise, no 
doubt, because fortunately, fatal war is not 
common now ; but I do not see why, if you do 
go out of your way to provide for these excep- 
tions, you should not put in two words which 
possibly may be very useftd. 



Viscount Knutsford — continued. 

2093. Is this taken from some former Act ? — 
Yes, I think these are the words of the Act of 
1842. Then this comes very hardly upon the 
photographers : " And every licence respecting 
the same shall be in writing." What I am tola 
is a common course of dealing, and a mosi 
lucrative course of dealing to photographers is 
this: The illustrated papers, daily or weekly, 
send down to well-known photographers at the 
last moment and say "We Avant to introduce 
such and such photographs in our impression, of 
to-morrow " ; there is no time to have a writing, 
the thing is done, sometimes half-a-dozen from 
one man ; there is no time to execute a formal 
document, not even the common form, the thing 
is done in such a hurry. I am told that the 
inconvenience of this would be very great in- 
deed, and I do not know that there is any great 
counterbalancing advantage. 

2094. Are you now upon Sub-section (2) ? — 
Yes. I have only heard that objection stated to 
it; it is limited no doubt to a comparatively 
small body, and possibly the objection may apply 
to other people who may wish to strike out the 
sub-section altogether. I only know that in the 
case of photographs it is a most cruel burden 
and will destroy a most lucrative trade if it is 
insisted upon. 

2095. Supposing the editor of a paper wished 
to have a copyright photograph of some par- 
ticular house, say, in tlie next day's paper, he 
employs a photographer to take it, and the 
copyright would be in the editor of the paper, 
would it not? — I am assuming a photograph 
which already exists. 

2096. I thought you said it was so difficult ? 
— So it is. The editor of a paper sends down to 
some photographer and says, I want such and 
such a photograph ; he does not have it taken 
on purpose. 

2097. And then what happens? — Then if it 
is necessary that there should be a document 
executed, tne thing cannot be done. The licence 
is invalid, the man cannot be sued for payment 
because it is not a written transaction. It says 
here " every assignment of copyright and every 
licence concerning the same * ; those words 
clearly cover the case I am putting. 

2098. If I go to a photographer and say, " I 
want to put in to-morrow's paper a photograph 
of Marlborough House," as exnibited in shops, 
it is only buying the photograph. Then ne 
gives me an implied leave to put it in ? — Yes. 

2099. That is a contract in writing ? — No, 
there is no writing passes at all ; they send up a 
messenger. 

2100. Then no case would ever arise from 
that ? — I am told that it would. Perhaps your 
Lordship will make a note, and ask some photo- 
grapher. 

2101. Yes, certainly ; but you see if you avoid 
the writing you get assignments that are not in 
writing, and it is a great evil to have assignments 
which are not in writing; it gives ground for 
a great many disputes ? — Then I should boldly 
asK the Committee to put in an exception in the 
case of photographs which are required for a 
temporary purpose. But other people will 
speaJk with more weight, no doubt, as to that. 

2102. Now 
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CJtairvian, 

2102. Now we come to Clause 4 ? — The first 
point on Clause 4 is this : " If any person em 
ploys another for valuable consideration to make 
any photograph or to make or assist in making 
from the original design of the employer any 
work of fine art, or cast from natiure, tne copy- 
right in such work shall belong to the employer." 
The first point that arises on this is the question 
of construction, and there again I do not know 
which was intended, it is so doubthil as that. 
Does " valuable consideration " govern the whole 
of the sentence, or is it confined to the branch 
which relates to photographs. There would be 
no doubt supposmg you read it " if any person 
for valuable consideration employs anotner to 
make a photograph, or to make or assist" 

Viscount Knutsford, 

2103. That is what it is meant to be; it is 
clearly meant to apply to all ; if you look at the 
evidence given before us, and the reason for it, I 
should thmk there is no doubt that it is meant 
to cover it all? — Then you will be rather sur- 
prised to hear the memorandum which reads 
fike this, page (iii) : " By Section 4, the copyright 
remains with the author, notwithstanding the 
sale or disposition by him of the work until 
expressly assigned or disposed of by him in 
writing, or except in case of his bankruptcy, but 
(a) where the author is employed for valuable 



Viscount Knutsford — continued. 

consideration to make a photograph " (that is one 
case ; and then (6) is reaUy put m opposition to 
it), " or (b) to make or assist m making from the 
original design of the employer any work of fine 
art or cast &om nature.' It is clear that that 
clause of the memorandum contemplates the 
valuable consideration being limited. 

2104. I was only looking at the evidence we 
have had? — ^Would your Lordship just foUow me, 
please. According as it is meant that " valuable 
consideration " should apply only to photographs, 
or supposing it governs the whole, there are two 
ways m which the section might be expressed. 
I have already mentioned one form, which would 
be to say, "If any person for value employs 
another to make any photograph, or to make or 
assist in making from the origmal design of the 
employer any work of fine art," which would 
make it govern the whole sentence. If the other 
construction is intended, then it should read, 
"If any person employs another to make any 
photograph for valuable consideration, or to make 
or assist m making any work of fine art"; it is 
just transposing the words to make it clear either 
way. Then comes rather an elaborate point,, 
and I must express it as best I can ; so will your 
Lordship allow me to leave it for next time ? 

Chairman.] Certainly. 

[The Witness is directed to withdraw. 



Ordered, — That this Committee be adjourned to Monday next, at Twelve o'clock. 
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Lord Monkswell. 



Lord Thrixg. 
Lord Welby. 



The lord MONKSWELL in the Chair. 



Mr. JOHN MURRAY is called in, and Examined ; as follows : 



Cluiir^nan. 

2105. I hear that you have had a consultation 
with Lord Thring with regard to colonial copy- 
right, with special reference to Canadian copy- 
right ? — That is so. 

2106. I suppose, as chairman of the Inter- 
national Congi-ess of Publishers, you have had 
many opportunities, and no doubt availed 
yourself oi them, of discovering the views of the 
Canadian and colonial publishers, and probably 
also the Canadian and colonial authors ? — 
There were not very many Canadian representa- 
tives at the Congress, but I made a point of 
discussing the matter with those whom I saw. 
Perhaps i may also, in the Canadian matter, add at 
this point that I found an interest expressed by 
the foreign delegates at the congress which quite 
surprised me. They are extremely solicitous 
about the Berne Convention, in regard to the 
extension of it, and about any possible risk of 
impairing it in any way, and they look upon 
possible friction between the British Government 
and the Canadian Dominion with great misgivings. 
On that ffround a resolution was passed expressing 
a hope that some arrangement might be arrived 
at between those two bodies. • 

2107. As you and Lord Thring have already 
talked the matter over, I think it will contribute 
to the more speedy conduct of business if I ask 
Lord Thring to take your examination in hand ? 
-If your Lordship pleases. 

Lord Thring. 

2108. My examination wiU follow the lines of 
our conversation of the interview to which Lord 
Monkswell has alluded. I understand that it is 
ver}" much now the custom of the trade, instead 
of making complete assignments of copyright, 
to give licences, and to create what vou call, I 
believe, a limited market? — It would be very 
convenient if facilities were provided for that. 
Copyright has become now so multifarious a 
property, what with performing rights, trans- 
lating rights, and different rights for different 
countries, and so forth, that facilities for a sub- 
division of the property in that waj'^ would be a 
great convenience. 

2109. I understand it is the custom of the 
trade now for any English author to give you, Mr. 

(0.23.) 



Lord Thring — continued. 

Murray, a Umited licence, that is to say, a licence^ 
to publish in England, and reserve to himself at 
the same time tne right to grant a licence to a 

Eublisher in Canada to pubhsh an edition of his 
ook there ? — That is so. Further than that we 
have been discussing amongst ourselves, the 
publishers, the propriety of enacting that when 
an edition is specially printed for a certain 
locality every copy of that edition should bear 
the name of the place for which it is specially 
printed, so as to assist as much as possible in 
preventing its going beyond the borders of that 
district or colony. 

2110. I understand it is imderstood in the 
trade, as a matter not of law but of courtesy, in 
the same way as with respect to the duration of 
copyright, that when a limited market is granted 
in England the possessors of that limited market 
ought not to interfere with a limited market 
granted, say, in Australia ? — That is so. 

2111. Then I want to call your attention to a 
clause which I put into your hands, and it is 
headed " Assignment of Literary Rights," begin- 
ning " Literary rights how assigned." " The 
owner of a copj^^ight in a book " ? — I have the 
clause before me. 

2112. " The owner of a copyright in a book, or 
performing right in a dramatic or musical work, 
or a lecturing right in a lecture may assign his 
whole right. He may^ also grant a partial 
interest in such copyTight, periorming right, or 
lecturing right by licensing the pubucation of 
the book, the performance of the dramatic or 
musical work, or the delivery of the lecture in 
a particular country only, or for a limited time, 
or by otherwise annexing conditions or limita- 
tions to the exercise of any such right, and any 
such conditions or limitations shall be deemed to 
fonn a contract between the licensor and licencee, 
and be enforced accordingly. An assignment or 
licence under this Act shall not be valia unless it 
is in ^VTiting signed by the author of the right in 
respect of whicn it is granted." Do you approve 
of that clause on behalf of the English pub- 
lishers ? — So far as I have been able to consult 
them, I think I may say with confidence that 
they Avould approve it as carrying out the inten- 
tion of Clause 3 of the new JBili, whereby copy- 

T right 
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right is subdivided into the various rights con- 
ferred. 

2113. And it carries into eflfect, in fact, that 
custom of the trade ? — Yes. 

2114. Then the next clause to wliich I drew 
your attention at our interview, and to which I 
will now direct your attention, is a clause 
beginning " Where the owner of a book subject 
to copyright " ; it is the Gazette clause \ — I 
have it. 

ail 5. I will read it to you. " Where the 
owner of a book subject to copyright has licensed 
its publication in the British Islands and reserves 
the right of licensing its publication out of the 
British Islands, he shall, at or before the time 
of such publication, insert a notice in the 
* London Gazette' that he reserves such right, 
and if he fail to insert such notice, his licence 
to publish such book out of Her Majesty's 
dominions shall be void: Provided that if on 

application to the High Court" Of course you 

would not object here. Lord Knutsford suggests 
that such an application must be made within 
a hmited time, say a month ? — Quite so. 

2116. "Provided that if on application to the 
High Court he satifies such court that his 
•omission to publish such notice was caused by 
inadvertence, or other reason, w^hich in the 
opinion of the court justities it in making an 
order, tlie court may make an order allowing 
the publication of such notice at the time 
therein named, and any notice so published 
shall have the same effect as if it had been pub- 
lished at or before the time of the publication of 
the book." The example I put to you was a 
licence given to you, Mr. Murray, to publish a 
particular book in England ; then Hatchard buys 
a thousand copies, say, intending to export them 
to Canada; then he suddenly finds that you 
have granted a limited licence to Canada, and 
that tnat prevents his importing those books ; 
and therefore I thought that notice ought to be 
given, open to the public if necessary, as to the 
nature of the limited licence that had been given 
to you. I think you agreed with me as to that ? 
— I feel that that would be a very great ad- 
vantage. Perhaps I might just say that the 
practical difficulty is, perhaps, less than might 
be supposed, because, as a matter of fact, no man 
would buy even, say, 500 or 250 copies of an 
ordinary book for export without statmg at the 
time that it was for export, because he would 
expect special terms on buying so large 
a number. But setting that aside, I 
would say tnac I believe all my colleagues 
would welcome a register of such licences 
as are granted. In regard, however, to the 
^' London (lazette," 1 might perhaps be per- 
mitted to submit this difficult^\ The " London 
Gazette," if filed, woidd contain a great deal of 
other material, and if there were a large number 
of such licences registered it would be very 
difficult to look up any particular one. I woukl 
suggest that the register might be kept at 
Stationers' Hall, where they are attcustomed to 
keep registers and where we are all accustomed 
to register books, and where really the register 
would be easily accessible ; it is very near the 
-centre of the book world, and exporters could 
lind out at once what liccnct's wore trranted and 
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what were free. May I be permitted to retwl 
an expression of opinion which I have from Mr. 
Longman ? I wrote to ask him, as being one of the 
leaders of the publishing trade, and he writes : 
" I suppose that licences panted under the Act 
should ue registered, and m that case I certainly 
think that the registration should be at 
Stationers' Hall." 

2117. Then I will ask you a further question. 
If the Committee thought fit to put in 
Stationers' Hall you think it would be entu-ely 
satisfactory to the English publishing trade ?— 
That is distinctly my impression. 

2118. Lord Knutsford raises a point, and no 
doubt it is a very good point ; he says, but why 
should it be confined to the British Islands, why 
should it not be any owner of a book. Say that 
an Australian author does the same thing, that 
is to say, grants a limited market in Austmlia 
and then grants a limited market in England, 
ought he not to publish the fact in Australia. 
I presume that you would have no objection to 
the same clause being applied to any author 
wherever ho was? — Viee versa or miitifti>- 
mxdnvdiJf^, I do not think there can be any 
objection to that. 

2119. Then I suggest that if we admit in 
Stationers' Hall for tne British publication, the 
Australian might very well publish it in the 
Government Gazette there. I presume there 
w^ould be no objection to that because there 
would be no place of registry ? — I cannot 
imagine that there would be any objection ro 
that. 

2120. You think that that amendment would 
not be unadvisable, and that the clause would be 
very acceptable in that form ? — That is my 
impression so far as I have been able to gather 
the opinion of my colleagues. 

Viscount Knutsford. 

2121. Then you would let it nin " Where the 
owner of the copyright in a book has licensed its 

i)ublication for one country or one place " not in 
ier Majesty's dominions, but wherever it is ?— 
Quite so ; it might be made universal. 

2yi2. In other, words you admit that objec- 
tion, and are ready to have the clause altered so 
that it applies to all the British dominions (— 
As T understand, if a man were bringing a book 
out in Sydney, he might publish it in Sydney 
reserving the right to pubhsh it in England, 
and might grant that right to an English 
publisher to publish an edition in England. In 
the same way an English publisher publishing 
in London might reserve to himself the right of 
bringing out an edition in Sydney. It ought to 
be the Siime mutatis ^niutinidis, 

2123. And there might be a provision that m 
each colony, in each part of Her Majesty's 
dominions out of the British Isles, there must he 
some registration of the reserved right ? — Yes. 

Lord Thring. 

2124. Now I am going to that very important 
question which you have barred as yet, the 
Canada quesiion. I understand that you repre- 
sent the British publishers in this question, aii<l 
to a certain extent the British authors ? — I have 

IxM'n 
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been a member of the Copraght Association, 
wliicli is the oldest association of authors and 
publishers, and we have discussed this question 
on various occasions, but not since Professor 
Mavor came over here with his proposition ; 
since Professor Mavor came over here, it hjis not 
been possible to call together a meeting to discuss 
his proposed clause ; but I have had an oppor- 
tunity of talking to a considerable number of 
uiv friends and colleagues on the matter, and I 
thmk I may say that I have been able to gather 
generally their opinion on the subject. 

Viscount Knuffifoixl. 
2125. Authors and publisher ? — Yes. 

Lord Thring. 

212G. I understand that on the other side of the 
water, Professor Mavor virtually stands in the 
sjimo position towards Canadian publishors and 
Canaoian authors as you do towards English 
publishers and English authors ? — I believe he 
represents exclusively the authors. He repre- 
sents the Society of Authors out there, of wliich 
Mr. Goldwin Smith is president, and which 
<;ontains a large number of very influential 
names in Canada. I am not aware that he 
represents the publishers, or that they have any 
organisation wnich can be regarded as repre- 
sc^nting them in a general way. 

2127. But so far as you know, any proposition 
agn^cd upon by yourself and Professor Mavor 
would probably not bo opposed by the Canadian 
publishers ? — 1 believe that is so. I may say 
that at our congress we had, amongst others, an 
influential publisher from Toronto, to whom I 
spoke about it, and he appeared to assent 
readily. 

2128. I am afraid I must trouble the Com- 
mittee a little in detail with this. I think 
Professor Mavor*s paper was the one marked A. 
which was sent to the Committee ? — Yes. 

2129. You will remember that at our inter- 
view I pointed out that I did not understand 
what was meant by " reproduction " in Professor 
Mavor's proposed clause, and that Professor 
Mavor did not explain it clearly ? — ^Yes. 

2130. You think, as I gather, that "repro- 
<luction " ought to be extended ? — The opinion 
on reading that was that reproduction is in- 
tended in that clause to apply to books printed 
from type set up in Canada, or from plates im- 
ported into Canada, and reprinted over there. 
But I would venture to explain that there is a 
large number of books that go to America and 
the colonies which are printed over here. Very 
often the enterprise of a tradesman, a bookseller 
or publisher, in taking those copies is a very 
worthy enterprise, and one attended by some 
risk, and he ought to be protected in the same 
way as the printer is. In point of fact, if the 
clause as now drafted is adopted it will pro- 
tect the man who imports, whether he is 
printer or publisher, it will not protect the 
printer especially, but the man who takes the 
i^lition. Take tne case of a book, like Ruskin's 
* Modem Painters," which was produced at 
great cost over here, and in very boautiful 
<!opies. In all probability, in the prosc^nt state 

(0.23.) 
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of printing in Canada they coidd not produce 
sucn a book, and if a man imported a thousand 
copies of the beautihil English edition over 
there, it seems right that he should be protected 
just as much as the man who reprints a 65. 
novel. 

2131. I understand then that a clause which 
I will read presently (a clause drawn at our 
interview on your suggestion) is a clause that 
vou certainly think woidd please both parties,, 
both the Canadian party and the English party ? 
— I should feel considerable doubt in expressing^ 
any opinion with regard to the Canadians,, 
because it is a great many years since I was over 
there, and I am not sumciently in touch with 
them to express any general opinion. Those to 
whom I have spoken seem favourably disposed 
towards it. As regards my own colleagues over 
here I do not think there would be any doubt.. 
I should be prepared to express my belief that 
they w^ould accept it readily. From a conversa- 
tion that I had with Professor Mavor, my belief 
is that it would meet his views entirely. I have 
seen him two or three times. 

2132. I think you arc aware that I showed 
you a letter from Mr. Mavor, and he does not 
come back until Au<^ust ? — Yes. 

2133. rherefore we cannot get his opinion 
except by sending the clause out to him ?~No. 

2134. There is great difficulty in Professor 
Mavor's clause as you will see ? — ^o doubt. 

Viscount Kv utsford. 

2135. This clause about which Lord Thring 
has been asking you is that if a book has been 
first lawfully published in any other part of Her 
Majesty's dominions than the British possession 
that is referred to, and if the officer appointed 
by the government of such possession is satisfied 
tnat the owner of the copyright has lawfully 

granted a licence to import for sale in such 
ritish possession, or to reproduce therein an 
edition or editions of any such book designed 
only for sale in such colony, then the legislature 
of that British possession may prohibit the- 
importation of copies by Act or ordinance ? — 
Yes, that is the intention. 

2136. What protects this country; this is. 
applied entirely to British possessions ? — I under- 
stand that the system of licences has been very 
clearly stated in the Bill, and that this refers to- 
a hcence granted to any particular country. 

2137. Either to import copies for sale or to 
reproduce them ? — The licence would show that 
the author had only granted that limited right 
for that country. 

Cluiimian, 

2138. I should like to ask you about the 
drafting of that clause; it seems to me that 
there is an omission in it ; you say, " shall pro- 
hibit the importation into such possession of any 
copies of such books printed elsewhere." It 
must surely be "elsewhere except under such 
licence," because you propose that the author 
and Canadian pubHsher snail be able to agrer 
that the author shall be allowed to import not 
only stereotypes but sheets ? — Yes, " exc^ept sub- 
ject to such licence." 

2139. " Except under such licence as aforesaid." 
T 2 That 
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That is a drafting amendment which you would 
accept, of course ? — ^Yes. I might mention with 
regard to the last paragraph of the clause, that 
the same point arose " Where a licence has been 
granted under this section for any British 

Eossession any copy of a book to wnich such 
cence applies." It might be said that the licence 
applies to the English edition. Therefore, I was 

fomg to suggest that the words " to which such 
cence apphes " might be omitted, and ^'produced 
subject to such licence " substituted. The point 
is the same in both cases, I think; then the 
sentence in the last line but two would read 
'* Where a licence has been granted imder this 
section for any British possession any copy of a 
book produced subject to such licence shall, if 
found in any other part of Her Majesty's 
dominions, be deemed a pirated copy." 

2140. Produced or imported ? — Would not the 
word " produced" be sufficient, because the licence 
would specify how it should be produced. 

Viscount KnvAsfard. 

2141. "Produced under" ? — "Produced subject 
to such licence." 

2142. Then certainly " British possession " 
should be " colony " in the first part 

Lord Thr'ing. 

2143. Of course it would be very easy to restore 
this to the exact form, if necessary, of Professor 
Mayor's clause by putting in, where it is indented, 
his exact words, but you think the words you 
substitute for them would be much more accept- 
able to both parties ? — As regards the Canadians 
I cannot say, oecause I have not been sufficiently 
in touch with them, but with regard to my 
colleagues over here, 1 think I may say that as it 
stands now it would satisfy them. Mr. Longman 
writes : " I agree with the substituted clause as 
re-drafted." 

Chxiimutn. 

2144. Have you anything more to add? — I 
might submit, perhaps, that tne system of licences 
having been established, which seems an admir- 
ably clear one, it seems better to make this 
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dependent on the system of licences and refer 
back directly to tliat. Professor Mavor was 
probably not aware of it or he might have 
drawn nis clause on that basis. There is only 
one other point. In the proof I have in my hand 
the words are " except the two copies there may 
be specially imported." Is there not some printer's 
error ; should it not be " except that two copies 
may be specially imported " ? 

Lord Thring, 

2145. No doubt. I think that both you and 
I thought the clause was unnecessary ? — Yes, 
but Professor Mavor seemed to attach import- 
ance to it. 

Viscount Knutsford. 

2146. As to that other amendment, dealing 
with the notice of reservation of licensing rieht, 
you wish to substitute, so far as Englana is 
concerned, " Stationers' Hall " for " London 
Gazette " ?— Yes. 

2147. And then we must put, in order to make 
it apply to all the British dominions, " or regis- 
ter m such mode as each BritLsh possession by 
Act or ordinance provides " ? — Yes. I do not 
know whether it would be possible for them to 
register it, and refer it to Stationers* Hall, so 
that a complete register might be kept in 
London. That, no doubt, would be a useful 
thing for colonial agents. 

2148. That is the kind of thing that you 
might write and ask them to do, but we could 
not legislate about it ? — I think probably it 
might oe done privately. 

Lord Thri'iig. 

2149. Have you anything to say on the Con- 
vention of Berne ? — In othing, except what I have 
already stated, that at the Congress of Publishers, 
at which we had 230 foreign representatives, the 
feeling expressed with regard to the Convention 
of Berne was exceedingly strong as to their 
dread of anything that might be done in any 
way to impair its force. 

[The Witness is directed to withdraw. 



Ordered y — That this Committee be adjourned to Monday next, at Twelve o'clock. 
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Mr. EDWARD CUTLER, q.c., is recalled ; and further Examined, as follows : 



Chairman, 

2150. I think we were still on Clause 4 when 
we left oft' last Monday ? — I am ffoing to ask 
your attention to the clause on which we did 
spend a few minutes. Clause 4. Lord Knutsford, 
and I think your Lordship agreed with him, 
thought that the words " valuable consideration " 
unquestionably applied to both branches of the 
sentence. The clause runs like this (I think 
Lord Thring was not present, and perhaps I 
may draw his attention to this point) : " If any 
person employs another for valuable consideration 
to make any photograph, or to make, or assist in 
making, from the original design of the employer, 
any work of fine art, or cast from nature, the 
copyright in such work shall belong to the 
employer, as if ho were the author of such work, 
cast, or photograph." This clause. Lord Thring 
will see, is a little ambiguous in this respect. " if 
any person employs another, for valuable con- 
sideration, to make any photograph, or to make, 
or assist in making, from the original design of 
the employer, any work of fine art, or cast from 
nature,' then the copyright in those cases is 
riven to the employer. But the clause is so 
orawn that the condition "for valuable con- 
sideration" may either apply to a photograph 
only, or it may apply to any work of fine art. 
We ought to know what is intended. 

Lord Thring. 

2151. " Valuable consideration " covers the 
whole clause ? — Lord Knutsford said the same, 
and I thought so at first ; but then I must take 
the liberty of referring you to the memorandum 
at page iii., from which you see that that was 
not the intention of the framer of the Bill. Of 
course if it was law, if it had passed into law, I 
should be open to the observation of Lord Justice 
James, that nobody is such a bad construer of 
his own Act of Parliament as the person who 
drew it, but I suppose while it remains in this 
inchoate stage one is entitled to take every 
external criticism. 

2152. I have no doubt of its meaning, because 
it depends on the collocation. If it was to be, 
" If any person emplovs another to make any 
photograph, for valuable consideration, or make, 
or assist in making," that would, of course, confine 
■" valuable consideration " to a photograph ? — 



Lord Thring — continued. 

Would you kindly look at page ii. of the 
memorandum, where Clause 4 is paraphrased by 
the framer ? 

Chairvfutn. 

2153. You mean the memorandum before the 
Bill ? — ^Yes, it is annexed to the Bill. 

2154. I do not see that that carries it any 
further ? — On page ii., at the bottom, Clause 4 is 
thus paraphrased : " By s. 4 the copyright 
remains with the author, notwithstanding the 
sale or disposition by him of the work, until 
expressly assigned or disposed of by him in 
writing, or except in case of his bankruptcy; 
but," and then he says (a), which is one branch, 
" where the author is employed for valuable 
consideration to make a photograph," and then 
in the disjunctive, " or (b), to make or assist in 
making " ; it does not say " for value." 

Lord Tliring. 

2155. He must mean that ? — I do not think 
he does; I did think so at first, but I am 
afraid I shall have to spend some little time over 
this clause if that is your Lordship's view. 

2156. I have no doubt, with ^eat deference 
to him, he has interpreted his own clause 
wrongly 

Cliairman, 

2157. I do not think he has interpreted his 
own clause wrongly. I do not understand your 
point, it is exactly paraphrasing Clause 4. " It 
any person employs another for valuable con- 
sideration to make any photograph, or to make " ; 
it is just as much disjunctive in the Bill ? — Then 
" valuable consideration " does not govern the 
second clause. Supposing the words ran in this 
way : " Where the author is employed for value 
to make a photograph or is employed for value 
to make from the original design," would you 
say that the words " so employed for value " 
were redundant. I do not thmk so. 

Lord Thring, 

2158. I cannot doubt that the words "for 
valuable consideration" govern the infinitives 
that follow them. The memorandum says, 
" but — (a) Where the author is employed for 
valuable consideration to make a photograph," 

the 
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the " valuable consideration " ought to have 
been at the top ; but I do not think it is 
material, because he must have meant the 
valuable consideration to have covered them 
all ? — I think with deference that when you 
come to examine the clause with the sub-sections 
that that is not what was meant. I have had 
a great deal of difficulty in understanding what 
the clause did mean, but I think I have arrived 
at the construction. 

2159. I do not think there is a shadow of 
doubt what it means ? — Then if that is to be so, 
the language ought to be altered to prevent any- 
body having the same doubts that I have had, 
which I still venture humbly to think are 
assisted by the memorandum so far as w^e have 
got now. Then it ought to read thus : " If any 
person for valuable consideration employs 
another to make a photograph or to make or 
assist." 

2160. I have no objection. I want to ask you 
this: My real difficulty in this Bill is entirely 
with the definitions ; I do not understand the 

frinciple upon which this Bill is constructed, 
n other words I do not understand the expres- 
sion "other work of fine art.*' How is that 
distinguished from making a teacup or things 
under a design ? — In Clause 26, does your Lora- 
ship mean ? 

2161. No, throughout the Bill. I am talking 
of the principle of the Bill. What is the 
principle of the Bill as regards artistic works. 
How are artistic works classified in your mind 
by the Bill, what do they refer to ? — A very 
large class no doubt, because photography is 
carefully excluded from it. 

2162. Take "artistic work" first; it includes 
any work of fine art ? — Yes. 

2163. Does it include Wedgwood's teacups ? 
— Your Lordship always puts a question that is 
so difficult to answer, questions of fact which 
just fall on the very line. I suppose it would be 
21 work of fine art. 

2164. Then what is not a work of fine art 
that is ornamental ; I should have thought every 
ornamental thing, be it a teacup or an mkstand, 
or a chimney ornament, if it is ornamental is a 
work of fine art, is it not ? — I suppose it is. 

2165. Is that intended to be comprised in the 
Bill ? That seems to me to go to the whole 
matter. I do not understand what the Bill 
refers to and what it does not ? 

Chavrman. 

2166. How far does copyright in design take 
you in the Acts of Parliament that protect 
copyright in design. Does that draw any 
distinction? — No doubt there have been some 
decisions which have excluded certain things, 
which would help you. 

Lord TItmng. 

2167. But it is all-important, because we 
nuist not override copyright in design. There 
nuist be some line of aemarcation in this Bill 
as regards copjrright in design, or the thing will 
be in inextricable confusion. I think vou are 
not quite prepared to answer the question? — 
No. 1 am sorry to say I am not. The way I 
looked upon it was this. Here you have an 
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English term which is well imderstood, which is 
not a term of art in the sense I mean, and 
which would necessarily call for the decision of 
a judge where any case arose which was on tln^ 
border line. 

2168. I am aware, of course, that there must 
be border-line cases, but what is the gcmMal 
principle ? However, we will not press tliat 
more. Then again the definition says: "Tliv 
expression 'work of fine art* shall mean a 
pamting, drawing, engraving, or sculpture. ■)!• 
other artistic work." " A painting " a^am mcMiis 
anything, does it not ? Everything is a paint- 
ing? — This question now is ^ettmg into a 
domain which has, of course, existed all aloni,' 
under the Act of 1862. The question woiiM 
have arisen if there was any doubt about it. 

2169. These are the Avords of the original A( t, 
arc they ? — " Painting " certainly is. 

Chairman.] In the Act of 1886 I find " tlu- 
expression * literary and artistic work ' (they an^ 

{)ut together here) means "every book, print, 
ithograph, article of sculpture, dramatic piorc. 
musical composition, painting, drawing, pliotc- 
grapfh and other worK, literature and art to 
which the Copyright Acts or the Intematioi a! 
Copyright Acts, as the case requires, extend." 

Lord Thrivg. 

2170. If you think they cannot be defined: 
but I do not understand the Bill. 1 do 
not understand how he classified it where Iw 
draws the distinction between drawing and 
painting or between drawing or other artist i': 
work. And the same with engraving, where is 
the ciistuiciion drawn. " The expression * engrav- 
ing' shall mean any work executed upon anv 
material whence by any process, whether imme- 
diately or mediately, prints may be taken and 
multiplied indefinitely, other than a photograph, 
and shall also include any prints so taken." Then 
does a photograph include all processes, tabotype, 
and all that kind of thing ? — That Ls a point 
that has been taken to which I was going to 
draw your Lordship's attention more particularly 
with reference to photogravures. Practical men 
do not seem to be quite certain whether the defini- 
tion of photograph would include photogravure. 

2171. Unless these definitions are somehow or 
other approximately distin^iished, our Bill 
amounts to nothing, "drawmg" for example: 
What is a drawing ? Then how can an engrav- 
ing be any work executed upon any material 
Lithography, for instance ; is tnat engraving ?— 
Clearly it is meant to include lithography. 
That exception of photography shows in what a 
wide sense the word engravm^ is intended to b<^ 
taken. No doubt that would include any of 
the numerous modem forms of reproduction. I 
do not suppose that any mode of multiplring 
copies of a picture could be suggested wnich 
would not fall within the expression engraving. 

2172. Except photographs ? — Except photo- 
graphs. 

2173. Then "photograph" means any photo- 
gi*aph negative or positive and any prints 
or copies made therefrom"? — That no doubt 
does requu'e explanation. It is the only 
thing your Lordship has suggested which I 
confess without more reflection, (though I am 

sure 
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sure I am wrong in that respect) strikes me as 
creating a difficulty. I think under photography 
there are some processes, photogravure notaoly, 
and I believe some others, whicn would require 
more definition. 

2174. Then " ' casts from nature ' shall include 
.all moulds of natural objects or parts of such 

objects, and all casts made from such moulds." 
W nat is the principle upon which casts from 
nature are excepted from sculpture ? — That is a 
technical matter. It is a thing which is becom- 
ing very largely adopted now, and it is not 
considered by artists to come within the scope 
of tine art, a merely mechanical thing. I did 
make some inquiry as to that. I believe it has 
very much increased of late. 

2175. Then " the expression * sculpture ' shall 
include any statue, sculpture, model or cast, 
other than a cast from nature, carved or made in 
any material, either in the round, in relief or in 
intaglio, by any process, though made for or 
applied to the decoration of any article of manu- 
facture " ; what on earth does that mean. I 
think we must ask the author of the Bill ? — 
Your Lordship's objection to that is that it 
includes matters which are unnecessarily men- 
tioned because they would vi termini be com- 
prised. 

2176. My objection to these definitions is that 
they do not appear to me to draw any defined 
line of demarcation whatever; they say all 
artistic works, and then they subdivide them. 
What is the principle of the thing, I want to 
know. I am not quibbling about particular 
definitions ? — The principle of the Bill would be 
vtTv much the same qua definition as the Act of 
LS(j2, excepting this: that in consequence of 
some pressure which has been put upon the 
tVamer of the Bill by the artists (he is framing 
it for the artists) great prominence is given to 
the case of a drawing or painting being made 
from the design of somebody else. That principle 
no doubt was not in the Act of 1862. Otherwise 
you have the same terms ; the same questions 
which your Lordship suggests would arise as to 
the meaning of painting, what a painting is, and 
what a drawing, would nave arisen in the same 
way under the Act of 1862. 

2177. A painting made from the design of 
somebody else ; does that mean a copy ? — No, if 
the person supplies a sketch of what he wants, 
as in the case of " Alice in Wonderland," which, 
I might mention, where Lewis Carroll supplied 
a sketch of the figures he wanted, and gave his 
fifeneral idea, and that was worked out by Tonniel 
in detail. 

2178. Then it need not be a copy; it need not 
be a complete work ? — No, I should think not. 
It would not answer the definition. It would 
not then be made from another person's design. 
It would be a replica. 

diair-nian. 

2179. With regard now to the question of 
whether this Bill could possibly overlap any Act 
ot Parliament dealing with copyright m designs, 
could you not avoid that perhaps by putting in 
the definition words similar to those used in the 
Act of 1862, and say that a work of fine art shall 
J>o limited to any work in which there is copy- 
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Clui Irim ( II — continued. 

right, or in which there has been copyright, if 
ou like, other than copyright in design ? — But 
do not see that there are any woros in this 
Bill which would more likely to clash with the 
Designs Act than there are in the Act of 1862. 

2180. No, but the Act of 1862 expressly limits 
your definition of works of art to works of art 
that are included under the Copyright Acts ? — 
Yes. 

2181. The point is whether there is anything 
in it ? — I think if 1 may be allowed to say so, 
there is, that that is a very valuable suggestion. 

2182. Perhaps you will consider the matter i 
— Yes, I will. 

2183. With regard to the definitions, as we 
are now on them, I do not know whether you 
have read a memorandum put in by the Societ)' 
of Mezzotint Engravers ? — -1 have only had an 
opportunity of reading about half of it ; I looked 
at it, and heard the evidence of Mr. Robinson. 

2184. You heard the evidence, at all events? 
—Yes. 

2185. And you have not yet studied the ques- 
tion as to whether the definitions put forward in 
that memorandum are superior to the defini- 
tions put forward in the Bill ? — Not thoroughly. 
I have not got a copy of it. 

2186. Perhaps between now and the next time 
you are before us you will look into it ? — I will. 
From what I could catch of the evidence as I 
heard it, and from my very cursory perusal of 
the memorandum, it seemed to me that those 
definitions were unnecessarily subtle, that there 
was a good deal that was redundant, but I was 
more struck with the difficulty about defining 
photography than anything else — the insuffici- 
ency of tne description of photograph here ; that, 
I think, must be amplified. It is not in my 
report, because when 1 prepared it I had not 
heard that evidence. I asked three or four 
practical experts afterwards whether photo- 
gravure would be comprised, and some said it 
would and some said it would not. 

2187. At all events, you will be prepared next 
time to give your opinion on that matter ? — Yes. 

2188. Then now I think we come to Sub- 
section (2) of Clause 4? — Assuming that your 
Lordship's view is right, and that what Bishop 
Butler used to call " the reason of the thing 
requires you to read " valuable consideration " as 
governing the whole of it, then the clause com- 
bined wnth the sub-section would word very 
strangely. May I read it ? I will take it now as 
if there was no doubt : " If any person for value 
employs another to make a photograph, or from 
the design of the employer to make a work of 
fine art or cast fi'om nature," then the copjrright 
belongs to the employer. Then the next sub- 
section is " Except as above provided, the copy- 
right shall remain in the author." I miss the 
words which are not necessary for this point. 
Now it goes on with the sub-section : " (a) Where 
any person employs another for valuable con- 
sicleration to make any work the subject of copy- 
right under this Act, other than a photograph, 
with the knowledge of the pei*son employed that 
such work is intended to be used as a book " : 
or, under (/)), for reproduction as an engraving, 
then the copyright of the employer is cut down : 
it does not say what shall bi^come of the residue 
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CJuiirman — continued. 

of the copyright, but the employer is only to have 
the ri^ht of publishing the same. Here if used 
as an illustration in a Dook his right is to be co- 
extensive with the knowledge of the employ^. 
Supposing a person employs another, I leave out 
" for value," because on our present assumption 
that applies to both cases, both (1) and (a), to 
make a work of fine art from his design, that will 
fyH within Sub-section (1); but supposing the 
person who is employed finds out by accident, 
either asks the question or in any way becomes 
fixed, with notice that that work in question is 
to be used for a book, then the copyright of the 
employer is to be cut down. It can hardly be 
intended that the mere accident that the employ^ 
knows what is going to be done with the work 
which he has executed, is to determine the ques- 
tion whether the employer shall have the whole 
copyright or whether ne shall merely have it for 
a limited purpose. You wUl see the two clauses 
overlap on your construction. Now I am coming 
to the reason why I do not think reallv that 
" value " was intended to govern the whole. If 
you take it so, that value governs both branches. 
Sub-section (1) and (a), the two sections overlap, 
because the words in Sub-section (a) " where any 
person emploj^s another for valuable consideration 
to make any work the subject of copyright under 
this Act, other than a photograph," cover the 
case of a work made from the original design of 
the employer. Supposing therefore, if I may take 
the concrete case which I put j us t now, I never could 
understand abstract propositions, and I think 
this will show what I mean, although it is not 
very easy to show it ; in the case of " Alice in 
Wonderland," I believe Lewis Carroll gave a 
sketch of the figures, the characters he wanted 
introduced, to Tenniel, and Tenniel carried them 
out. Supposing (if you can suppose such a 
thing) that in the first instance tnere was not 
any Knowledge in Tenniel of what was going to 
be done with these sketches, that falls witnin 
the first sub-section, namely, the case of the 
person, Lewis Carroll, employing another, Tenniel, 
tor value, to make a work of fine art, and the 
copyright would belong to Lewis Carroll. But 
supposing Tenniel says to Carroll "What are 
you going to do with these ? Of course I know 
it is for some sort of publication." Carroll's 
interest would be to say, " I must close my lips ; 
1 cannot tell you. If 1 tell you I will cut down 
my copyright to this one use, and I shall not 
have tne residue of it, which will go to you 
under (a) of Sub-section (2)." That can hardly 
be intended. What I want to show, but it is so 
difficult to put it, is that the two clauses overlap, 
because the words in (a) are so general that they 
apply to any work the subject of copyright under 
this Bill. The words in ptacitum (6) are substan- 
tially the same. The case supposed is, a person 
employs another for value. The only element 
which exists in Sub-section (1), which is not men- 
tioned in (a), is that in that case it is to be made 
from the original design of the employer ; but the 
words in (a) will cover that case of a work of fine 
art being made from the original design of the 
employer, because it is " where a person employs 
another for value to make any work the suDJect 
for copyright under this Act." The words are 
as general as possible. Do your Lordships 
follow at all what I am driving at? 



CJiavivruin — continued. 

2189. I see your argument, but I confess, as 
it occurs to me, the meaning is clear. It may 
be an absurd thing to put into an Act of Parlia- 
ment, but the meaning appears to me to be clear 
enough that (a) and (6) are intended to cut 
down the right of the employer when he tells 
the man he is to be employed to make a certain 
work for a particular purpose ? — ^I am very 
happy to thmk that vour Lordship is good 
enough to confirm my view of the absurdity and 
extraordinary eccentricity of the clause ; because 
can it be intended? It would be the interest 
of Lewis Carroll, if so, to go to Tenniel and get 
his work done, concealing from Tenniel that ne 
was going to use it for a book. One can hardly 
suppose that it could be concealed in a case like 
that ; but there might be cases where it would 
be concealed. 

2190. But is it so very absurd after all; 
because he might make a different baigain 
altogether with Tenniel, if he supposed, in the 
one case, that he, Carroll, would have greater 
rights than in another case? — May I answer 
your Lordship's question by another? 

Lord Thring. 

2191. I should like to ask you a preliminary 
question ; I do not understand the form of this. 
This is an exception on an exception ? — Exactly ; 
I was coming to that. It is an exception on an 
exception. I think your Lordships will find 
that I have noticed that at the bottom of pf^ 5 
of my report. But may I ask the noble Chair- 
man this, because I cannot deal with his point 
unless I know which view he takes ? 

2192. Certainly ? — Does your Lordship con- 
sider that the general words in Sub-section (2) 
(a) '* any work the subject of copyright under 
this Act " comprise the case of a work made fi-om 
the design of an employer ; or do you consider 
that under those words, " except as above 

Erovided," every case where a work is made 
•om the design of the [employer is thrown into 
Sub-section (1), and does not fall within Sub- 
section (2) (a) ; that whether there is knowledge 
of the destination of the work or not, the first 
clause Sub-section (1) applies only to the case 
of a work made from the original desi^ of the 
employer, and Sub-section (2) (a) applies to any 
work the subject of copyright under this Act 
Now, this is what I thmk will make it clear. 
Supposing a work is ordered to be done for value 
from the design of the employer, the person who 
orders, with knowledge ot tne employ^, that it 
is to be used in a book, does it fall within (a) or 
not, or does it fall under (1) ? I have introduced 
an element that is not mentioned expressly in 
(a), namely, that it is to be made from the 
design of the employer ; and if it does not fall 
within (a), though there is such knowledge, then 
it is a casus onmssns. 

Clmir^nan, 

2193. Then you would say that it is Terr 
possible under this Bill that when Lewis Carroll 
employs Sir John Tenniel to do something from 
his (Lewis Carroll's) design, notwithstanding (a), 
Lewis Carroll would still have the sole copynght ? 
—Yes. 

2194. But that it would not be so supposing 
Lewis Carroll simply said to Tenniel, " MaKe me 
some drawings " ? —  i es, that is my point ; but I 

want 
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want to know, beforj I go further, what vour 
Lordship thinks, to take the decision of the 
C'Oramittee, as it were, on this point. 

2195. Lord Thring is the person to give a 
(locision, rather than myself 

Lord Tliring. 

2196. I cannot understand the clause ? — But 
unless your Lordship wishes to throw over the 
clause altogether, may I ascertain what your 
Lordship thinks as to this point, because it lies 
at the root of everything. I put it once more. 
Sub-section (1) relates to the case of a person 
employing another for value to make a work of 
tine art from the employer's design. Leaving 
out the point as to exception for a moment. 
Sub-section (2) (a) applies to exactly the same 
case, only the fact of the work being made 
from the design of the employer is not 
mentioned; the words, however, are larce 
enough to cover that case, because the 
words arc "any work the subject of copyright 
under this Act. * But what I hesitate, and cannot 
make up my mind about as to the meaning of 
the section, and want to know is, do the words in 
(1) separate once for all and exclude from what 
conies afterwards every case where the work is 
make from the original design of the employer, 
or in the case of knowledge, where such a work 
is made with certain knowledge on the part of 
the employ^, will that bring it within (a). In the 
one case, tne case of the work being made from 
the design of the employer, will be read into (a) 
by virtue of the general words ; in the other case 
it will not. 

Chuiirman, 

2197. I think you have given your views with 
regard to these two Sub-sections (a) and (6) and 

ou have pointed out the possible constructions. 

" e Committee will have to consider, I suppose, 
whether as a substantive point of law they would 
desire designs from the original works to come 
within (a) or not ? — No doubt. 

2198. That is a point for their consideration. 
If they consider that it is not clear in the present 
Bill they will have to make it clear one way or 
the other? — ^Exactly. I am obliged to your 
Lordship. 

2199. Have you any opinion of your own as to 
whether that ought or ought not to be the law ? 

-It seems to me that it could not possibly work. 
The employ^ may find out by some accident, he 
may find out aliunde what the employer has 
specially avoided telling him, namely, the fact 
tnat the employer intends to use the finished 
drawings of the employe for publication in one 
of the modes mentioned in (a) or (6). Can that 
possibly be intended ? I thought your Lordship 
at first said you did think it absurd and then you 
afterwards recanted. 

2200. I do not express any opinion whether it 
is absurd or not now? — fiut surely it ought 
hardly to be left in that form. If the employer 
tells the employ^ to make certain paintings or 
drawings from the employer's design and the 
(iniploye is content to do it with his eyes shut, 
well and good. The employer has the whole of 
the copvnght. But supposing some good natured 
friend tells the employe, supposing he finds out 
'd'nmde or guesses, or the circumstances show 

(0.23.) 



ff 
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that it must be that these are meant to be used 
in a book, it is a diflScult question. 

2201. Very well, we have your opinion on the 
matter. That, I think, completes what you have 
to say on Clause 4 ? — Yes, that completes what I 
have to say on those sub-clauses. I think there is 
this little question arises on (d) " Such employer 
shall have all the rights and remedies of an owner 
of copyright under this Act to prevent and 
obtain damages for infringements of his rights 
under Sub-sections (a), (6), and (c), and to 
obtain seizure of copies dealt with in breach 
thereof, and such employer may maintain an 
action or other proceeding in respect of his said 
rights, although neither the copyright in the 
work in question, nor the interest of such em- 
ployer therein, is registered under this Act." 
That reUeves the employer, under certain cir- 
cumstances, from the very burdensome duty of 
registration. This goes very near to the ques- 
tion which Lord Thring suggested as to the 
scope of those words, " except as above pro- 
vided." Does "such employer" in (d) merely 
mean the employer mentioned in (a) and (6). or 
does it go back and comprise the employer 
mentioned in the whole clause and go back to 
Sub-section (1) ? It is not clear. In the latter 
case (it is a most important question if a doubt 
does exist), supposing that the word employer in 
(d) relates to tne antecedent employer as it is 
used all through the section, it will exempt pho- 
tography from registration in the case of a pho- 
tograph being altered by an employer. But if, as 
the language would rather seem to import ("such 
employer "), it is only carried back to the sub- 
section in which it is used, then photography 
wiU be excluded from the exemption, because 
there is an exception of photography in those 
sub-sections. That is iust the principal griev- 
ance that the photogra^ers havl 

Lord Thring. 

2202. I should like to ask you one general 
question. What do you consider to be the 
meaning of Clause 4. Does it mean this, that 
the author in ordinary terms, not technical 
terms, but the author of a work of art, unless he 
becomes bankrupt, retains the copyright in that 
work of art, unless, what ? — Unless it is done on 
commission. 

2203. That is the meaning of it ? — I think so. 

Chai/rman. 

2204. I see you have made no note practicallv 
on Clause 5, except as to a drafting matter ? — 1 
have made no note. I thought at first there 
was a question whether portrait included photo- 
graph, out I came to the conclusion, on reading 
all the sections very carefuUy, that it must 
include photograph. 

2205. Then you consider that a photographic 
portrait comes under this definition ? — Yes, and 
that is another grievance of photographers. 
What they think is (I do not quite share their 
view as to this) that the embargo in the provi- 
sion that no person shall be entitled to make a 
copy of a portrait, would prevent the photo- 
grapher making a copy even for the person who 
ordered the portrait. I do not think that could 
be intended. I am not sure, however, whether 

U the 
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the words do not seem to import that, I feel 
very doubtful whether they do ; but the pho- 
tographers generallv seem to think that they do. 
They say they would be utterly paralysed ; that 
a portrait would be made, and that nobody could 
make a copy of it, not even the person who 
makes it on commission. I do not think any 
judge would hold that. 

2206. I suppose the sitter would always be 
asked to give permission ? — But it does not say 
so. They say it ought to be provided that the 
photographer may do it without a writmg. 

2207. If the sitter gave permission who could 
sue ? — That is exactly what 1 put to them. Then 
there is a little grammatical ambiguity in the 
«nd of the clause ; it says, " such owner shall 
have all the rights of an owner of copyright 
under this Act to prevent infringements of this 
section, and to obtain the seizure of copies dealt 
with in breach of this section, except that it 
shall not be necessary in order to enforce such 
rights, for him or for the portrait in question to 
be registered xmder this Act." It cannot mean 
that he is to be registered. I did not understand 
what the proper correction is, but there must be 
some mistake in it or I would not have troubled 
you with it. I just noted it as a clerical error, 
but I do not Imow really what is meant, what 
ought to be substituted. 

2208. For the portrait, to be registered at all, 
ought to be registered in his name ? — But for 
him to be registered, does that carry any mean- 
ing to your Lordship ? It may be " under his 
name," but it ought to be otherwise expressed, 
because what I feel would probably be felt by 
some other people. 

2209. You say the words are redundant ? — 1 
do not know what was intended, and I do not 
know how to correct the sentence. I should 
have thought '^ it shall not be necessary in order 
to enforce such rights for the portrait in ques- 
tion " would be enough ; the words seem to me 
to be redundant. Then the next point is on 
€lause 6, Sub-section (1). There are words 
used there which do not quite correspond with 
the definition. In the definition the " author " 
is spoken of, here it is the "owner." It had 
better be the same ; the meaning is the same, 
and the language ought to be the same. The 
cognate words in Clause 20 are " the expression 
* copyright ' shall mean, subject to the provisions 
of this Act, the exclusive right of the author of 
any work upon the subject of copyright under 
this Act " to do certain things. Tiiat purports 
to be referred to by Sub-section (1) of Clause 6, 
only the word " author " is changed to " owner." 
It is obvious that that is a mistake. For the 
sake of uniformity it ought either to be " owner " 
in the definition or it ought to be " author " here, 
because this is referring to the Acts which the 
^iefinition imputes to the author as his rights. 

Lord Thrhig. 

2210. I thought there was a dual ownership ; 
that the first part of the Bill creates a dual 
ownership whereby the author has something 
And the owner has something ? — Then the defim- 
tion requires alteration. 

2211. Therefore if any person infringes copy- 
right, it is only infringmg that part of the 



Lord TIiriTig — continued. 

copyright that resides in the owner, and in the 
definition it is infringing that part of the 
copjnnght that resides in the author. There 
is a clear dual ownership, is there not ? — I do 
not think so. 

2212. Then what are all these provisions 
that he is not to exhibit, and so on ? — No 
doubt there may be certain limits to the right 
of the owner of the copjnright, as in the case 
Sub-section (2) (a) or Clause 4, where the 
copyright generally belongs to the author, but 
the employer has a limited right of pubUcation 
in a book or newspaper. 

2213. I have drawn your attention to that ?— 
But I want to draw your Lordship's attention to 
this : that Clause 6 provides a remedy where & 
person infringes copyright by committing any 
act the exclusive rignt to do which is by this Act 
reserved to the owner. Now the acts in question 
are not reserved to the owner ; they are reserved 
to the author, for the definition clause says " the 
expression ' copyright ' shall mean subject to the 
provisions of tms Act the exclusive right of the 
author of any work " to do the very acts which are 
here intended when the remedies are mentioned 

2214. But again, has not the owner got some 
exclusive right under the first part of the Bill. 
I thought obviously he had ? — It is the author 
all through in the first instance. 

2215. I know the author has the copyright 
reserved to him, that is to say, subject to certain 
rights; but the owner also has certain rights. 
has he not? — Of course "the author" means 
(though I do not think you put in statutes 
now the words) "executors, administrators, and as- 
signs " ; the author must comprise those words. 

2216. But is it not a fact that under the first 
part of the Bill the owner has certain exclusive 
rights as contradistinguished from the author ?— 
I do not see that. 

2217. If I have my portrait painted, I have 
the right to keep it, and the right to prevent 
anybody making a copy of it ?— You mean the 
owner of a work of art as opposed to the owner 
of copyright? 

2218. Yes ? — Then you would need some fur- 
ther language. 

2219. Does it not mean reserved to the author 
or owner. I do not know that it does ? — No, I 
think that is dealt with difierently, the limitation 
of the right of the owner of a work of art itself 
is dealt with subsequently. I think what is 
meant here is clearly the same thing, the same 

Serson is pointed at as is pointed at by the 
efinition of copjrright, namely, the author of the 
work. The owner of a work of art would not be 
entitled to an action for damages and for an 
account of copies unlawfully dealt with ; it is 
the author, his executors, administrators, and 
assigns, or his assignees in bankruptcy, to whom 
that right belongs. 

2220. If I commission you to paint my por- 
trait, you give me the pjortrait ; and I thought 
that naving the portrait I have the right to 
prevent other people making copies of that ?— 
Y es, but on the ground of breach of confidence. 

2221. If so there is what I call dual owner- 
ship ? — That is so in the case of a portrait, no 
doubt. Pollard v. Photographic Co., 40, Chancer)^ 
Division. 

2222. If 
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Lord Thring — continueA 

2222. If so, supposing the painter infiinges 
luy riffht and makes a copy of it ? — Then you 
want Doth words here, the owner of the work 
and the owner of the copyright. 

2223. That is what 1 ask you, does it not 
intend to give the remedy to both people ? 

ChairTnan. 

2224. It seems to me that the definition is 
wrong, because in some cases the author never 
may nave the copjnright at all? — ^No, he may 
not. 



Chairman — continued. 

2225. Then I should think that both the 
definition and this clause want alteration ? — Yes^ 
this clause wants amplifying, and the word 
author wants amplifying too. 

2226. Because in the case of a work of fine 
art the author may never have copyright ? — 
Yes. 

Cliairman.] I think we might take Mr. 
Dicksee now, and continue your evidence 
another day. 

[The Witness is directed to withdraw. 



Mr. frank dicksee, r.a., is called in ; and Examined, as follows : 



Chairman. 

2227. You are and have been for some time 
a full Academician ? — ^Yes. 

2228. And no doubt you have given great 
attention to the drafting of this Bill ? — i was 
one of the members of the committee who 
drafted it, and I have been asked by the Aca- 
demy to represent them on the copyright 
question in this inquiry. 

2229. Perhaps you had better proceed in your 
own way. Would you like to take the Bill 
clause by clause, or are there any general obser- 
vations you would like to make first ? — 1 should 
imagine that there is nothing to be said until 
we arrive at Clause 4, which seems to be the 
(clause that there is most doubt of, and about 
which there is likely to be most discussion. 
The history of that clause is this. In the 
tirst Bill, which the Artists' Committee drew 
up, it was framed very much on these 
lines; then Mr. Scrutton came on the scene 
and he reconunended a slight modification 
of it, which you will see in the Bill which was 
submitted to you from us, from the committee of 
the St. John's Wood Club, before their work was 
submitted to the Academy. We adopted this 
suggestion of Mr. Scrutton's very much against 
our own wishes, in the case of some members, 
but still he advised that as likely to be a more 
workable measure. But when we submitted our 
labours to the Royal Academy with the object of 
jretting their support, they would not consent to 
Hutertain the clause, as recommended by Mr. 
Sf^rutton, but recommended us to go back to our 
original notion, which represents really the 
feeling of the artists in this matter ; and I have 
a letter from Mr. Scrutton in which he advises 
\is to accept the reconmiendation of the Royal 
Aciidemy ; and therefore, with the assistance of 
Mr. Scrutton and the lawyers representing the 
Academy, Clause 4 has been drafted m its 
present form. 

2230. That is the form in which the Academy 
always desired that it should be drawn ? — Yes, 
and It only for a time took another form in the 
Bill, which, I happen to know, is in your 
Lordship's hands. Tnerofore there is that slight 
<lifference between Clause 4 in the two Bills, 
which I thought, perhaps, it was desirable to 
<jxplain. 



Lord Thrin/j, 

2231. Do you represent the engravers 

(0.23.) 
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Lord Thring — continued. 

represent the Royal Academy, and the com- 
mittee of artists that formulated this Bill. 

2232. You represent the painters generally ? 
— ^Yes. 

2233. I should like to ask you a general 
question. In ordinary language, quite apart 
from the Bill, take the case of a portrait 
painter, what power do you intend to reserve to 
nira, and what power do you intend to give to 
the man who buys the picture ? — The artist 
retains the copyrignt ; that is to say, the owner 
of the picture cannot have his pamting repro- 
duced without the artist's permission ; he cannot 
have a copy made by another artist. But on 
the other hand the artist cannot make any other 
copy, or exhibit the work or any reproductions 
of the work in any form or shape. 

2234. And what right has the owner; what 
can he do with his picture ? — If he chooses to 
purchase the copyright he has every right. 

2235. I understand that; but when what I 
call the dual right exists, what right has the 

Eurchaser of the picture ? — He has the right of 
anging it on his walls, and having the enjoy- 
ment 01 possession of the work, and so far as 
that one special work is concerned he can dcy 
what he likes with it ; he can destroy it 

2236. He cannot have a copy made? — He 
cannot have a copy made without permission of 
the artist, unless ne buys the copyright. 

2237. Then as I imderstand you the dual 
ownership is in this way : that no copy can be 
made at all without the consent of ooth the 
owners ? — ^Yes, that states the case exactly. 

2238. Then take the case of the owner of the 
picture dying and it passes away to his represen- 
tatives ; what happens then ? — There is still an 
owner to the picture. 

2239. The representatives cannot have a copy 
made ? — ^Not during the endurance of the copy- 
right. The condition of the ownership does not 
alter with the death of the first owner. 

2240. Bat supposing the painter dies also, the 
painter cannot give his assent? — Then his 
executors can. 

2241. You still retain it throughout on both 
sides ? — For 30 years after the man's death. 

2242. Then for 30 years, as I understand, no 
copy can be made of the picture without the 
consent of both the dual owners, or their 
representatives? — That would certainly be my 
view. 

u 2 2243. Onlr 
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Chaimnan. 

2243. Only in the case of a portrait ? — 
Certainly. 

Lord Hiring. 

2244. Not in the case of a landscape ? — No. 

Lord Hatlierton. 

2245. Would the word " portrait " include an 
engraving ? — Yes, if it were a portrait engraving, 
I tnink so. 

Lord Thrivg, 

2246. How is that. Clause 4 is not confined 
to portraits ? — Clause 5 is. 

Chaii^iav. 

2247. And then you see as to other pictures 
Sub-section (4) of Clause 7 provides for that ? — 
Yes. 

Lord Thrivg. 

2248. In bankruptcy it binds the assignees 
Also, of course ? — Yes. 

Ouiinncm 

2249. I believe with regard to this matter of 
engraving of portraits, there is a usual under- 
standing now between portrait painters and 
sitters, that the sitter even though he has a 
favoiuite engraver, and wants his portrait en- 
graved by tnat particular engraver, generally 
speaking, even wnere there is no doubt that in 
law the sitter is entitled to have the portrait 
engraved by whoever he pleases, yet it is the 
custom for the sitter to consult the artist first, 
and if the artist objects to a particular engraver, 
not to employ that particular engraver ? — That 
is a matter ot courtesy. 

2250. And is usually done ? — I imagine that 
is usually done. With a sitter of right feeling 
I think it would be done. 

2251. So that you merely want to put within 
the fomr comers of an Act of Parliament pretty 
much the state of things that in practice exists 
between the artist ana the sitter who are on 
good terms ? — Certainly. 

Lord Thriiig. 

2252. Do you mean to say that the assi^ees 
of a bankrupt or the representatives on either 
side consider themselves boimd by that courtesy ? 
— At the present time I do not think so, 
therefore it is necessary to put these conditions 
in the form of law so tnat what we now consider 
the pleasant and right way of working should be 
the legal way of working. 

2253. I mean that it is a great extension 
because these courtesies only exist between 
the original painter and the original sitter, and 
this law would carry it on for 30 years with 
devolution to any number of legal representatives 
or even assignees or executors ? — You see the 
only reason why an artist would be consulted 
would be that he could correct proofs, and the 
result would be much more satismctory. If the 
Author were dead there would not be that 
reason for submitting the work to his executors. 

2254. But what I want to put to you is 
this. Of course acts of courtesy exist between 
gentlemen, and therefore probably between the 
original painter and the original sitter ; but by 



Lord Thring — continued. 

no possibilty can it be imagined that the 
assignee in bankruptcy would consider himsel* 
bound by an act of courtesy. He would be 
bound by the law to make the best he could ot 
his power; in other words he would be bound 
to sell his consent for the best sum he could get?— 
If the original owner does not buy the copjTight 
he must put up with the consequences ; he must 
pay the price of it to whomsoever it passes. 

2255. That I give no opinion upon. But it is 
a difterent thing from an act of cotirtesy. If 
either side die or become bankrupt, it becomes a 
matter altogether of property ? — Certainly. 

2256. And either side would have to pur- 
chase ? — Yes. 

Chxiimuin. 

2257. I imderstand the arrangement, with 
regard to pictures other than portraits, is simply 
that the artist binds himself not to produce a 
replica ? — Yes. 

2258. He may produce other forms of the 
picture if he likes ? — ^Yes, but no replica ; which, 
as you will see by the definition, is such a copy 
as would cause confusion as to which was tne 
original work. That was also inserted at the 
instigation of the Academy. 

Lord Thring. 

2259. Where is that ? — Sub-section (4) of 
Clause 7 ; then you find the definition of replica 
at the end of the BilL 

Chxivmian, 

2260. When Lord Thring asked you his 
questions, you were on Clause 4. Have you 
finished what you wish to say on that clause ?— 
That Sub-section (1) of course refers to a certain 
condition of things which will often arise, and 
does often arise in the protection of a w^ork of 
art which, perhaps, those only will understand 
who are really connected with the profession: 
that is to say, an artist might give a photographer 
a commission to photograph a bit of stifl life, a 

Eiece of architecture or something of that sort : 
e has paid the photographer for it, and there- 
fore he wishes to nave the exclusive use of it. 
That is the only exception where the author 
does not retain tne cop3Tight, because it is from 
the original design oi his employer. I think 
everyone knows what the origmal design of an 
employer means. That is the great point which 
differentiates this Sub-section (1) from Sub- 
section (2) (A) and (b). 

2261. You have heard what Mr. Cutler said 
about the case of " Alice in Wonderland." 
Would you say that in the case he mentions of 
Sir John Tenniel making an engraving from jin 
original design by " Lewis CarroU," the restric- 
tions of (A) and (b) applied, and that Lewis 
Carroll only got the copyright that was left. 
Would say that m that case Lewis Carroll being 
the employer under (a) and (b) would only get 
the limited copyright, and that Sir John Tenniel 
would have tne power under (a) and (b), or it 
might be read that he had the power outside of 
the Bill, to do what he pleased with these 
engravings of his ? — If it was really the fiict that 
Lewis Carroll gave the designs then he would 
come under Sub-section (1). I think, as a 
matter of fact, it was not so, that he only 

suggested 
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Chairman — continued. 

suggested to TTenniel certain types, and therefore 
it would not come under the head of original 
design; therefore, as a matter of fact, in this 
mstance I think he would come under (a) and 
(b). That is really a matter of fact about these 
particular things. But I think if the conditions 
were as described, that Lewis Carroll gave the 
original designs and Tenniel merely carried them 
out, he womd undoubtedly come under Sub- 
section (1). 

2262. Therefore, you sav (a,) and (b) are not 
intended to interfere witn Sub-section (1)? — 
Certainly not. 

2263. They are not intended to cut down 
Lewis Carroll's copyright in original work ? — 
No, but as a matter of fact, I do not think Lewis 
Carroll gave the original designs to Tenniel. I 
should tnink Sir John Tenniel would not like 
that to go out, because I think the designs were 
his own, although probably he consulted with 
the author as to the types. 

2264. Then with regard to photographs, we 
have had some photographers before us who 
think it very hard in the first instance that 
photographs are not classed as fine art (that 
may be more or less a sentimental grievance), 
but they also have a substantial grievance in 
this ; they say that whereas an original work of 
fine art is granted copjnright for the life of the 
author and 30 jears, an original photograph, 
it is proposed m this Bill, should only have 
30 years ; and they say that you may have an 
original photograph, such as an historical group 
or from a landscape, in which there is quite as 
much fine art displayed as there is in a great 
many pictures. What have you to say with 
regard to that contention ? — It mav be a little 
ditficult to draw the line, but I thiuK it is a very 
unusual view to take of photography. 

2265. Do you, as an academician, lay great 
stress upon confining every kind of photographic 
work to the 30 years term, or to a lesser term at 
all events, than in the case of other works of 
tine art ? — ^I think if they can get better terms, 
well and good; I should not be offended in the 
least ; but I think the justice of the case is met. 
I think there ought to be a distinction between 
original work ana reproduction. 

2266. That is the question ; where would you 
draw the line ; that is exactly the photographer's 
point. They saj that a photograph may be just 
as much an onginal work in some cases as a 
picture ; for instance, supnosing you wanted to 
make a photograph of the execution of Mary, 
Queen oi Scots, and you take a lot of figures and 
group them and make a photograph of that group, 
It is an original design, at all events ? — It is an 
original design, but it is not a work of fine art, 
because it is ^ produced by a mechanical process. 
You see it is the sun that does the chief part of 
the wort 

Lord Thring, 

2267. Is engraving not a fine art ? — Certainly ; 
that is not a mechamcal process. 

2268. You do not consider it mechanical ? — 
Certainly not ; not forms of engraving like etch- 
ing or mezzotint. Photogravure, which some 
would class as engraving, is mechanical; at 
least, mostly so. I believe it is a little worked 
on by engravers afterwards. 



Lord Thring — continued. 

2269. I thought at the present moment they 
used photography for engraving, using the light 
for marking on the wax ? — No, etching. 

2270. Marking the picture on the wax and 
then cutting it out afterwards ? — It might be 
used as you would a tracing. 

2271. Yes? — ^Yes, it might be done; and 
inasmuch as that is done it is more or less 
mechanical, probably. But my contention is 
that a photographer can do his work without 
having any Knowledge of drawing. An en- 
graver must be able to draw, and inasmuch as 
he is able to draw he is more or less of an 
artist 

2272. Is not the engraving simply done (I do 
not deny the skill of it) by copying exactly the 
lines ? — No, it is translating tone and colour 
into line, if it be an etching or a line engraving ; 
into simple tones if it be a mezzotint. 

2273. However, you are quite clear that it is 
a distinct work of sRiU ? — ^Yes. 

ChairTnam. 

2274. Perhaps vou will say of my illustration 
of Mary, Queen of Scots, that if there was any 
copyright at all it ought to be copjnight in the 
designs ? — ^Yes. 

2275. They would not come under the 
ordinary artistic copyright at all, except as 
regards the mechanical act of taking the photo- 
graph ? — No ; but if a man takes a great deal of 
trouble in posing a group, he has a right to the 
design of that, because it is a design, whether he 
designs with pencil or paper, or designs with 
human creatures. 

2276. Have you finished what you have to 
say on Clause 4 ? — I think so. There was some 
little doubt as to the meaning of the last part of 
that Clause 5, ''except that it shall not be 
necessary in order to enforce such rights for 
him or tor the portrait in (j^uestion to be regis- 
tered under this Act." It is necessary not only 
for the thing that is purchased, but also for the 
purchaser, to be registered ; and I think that is 
the meaning of the clause. 

2277. Is mere any other point that you wish 
to draw attention to in the definitions or any 
other part of the Bill. By-the-bye, on the 
definitions, may I ask you whether you have 
read the memorandum of the mezzotint en- 
gravers ? — No, I have not seen it Of course 
Oie Bill all seems so clear to me that it is a 
little difficult for me to pick out any particular 
points ; but if there is any point upon which I 
can be of assistance to your Lordships I shall 
be only too glad. 

2278. Have you any view on the part of the 
Academy that has not been put forward by Mr. 
Wells, or anybodv else? — I think Mr. Wells 
admirably stated the views of the Academy. It 
seems to me that the only thing that is uncer- 
tain is this Clause 4. It was very clear in our 
minds what was intended, but from the evidence 
to which I have just listened it seems to me 
that there is a little confusion about it 

Lord Thring. 

2279. I will just ask you one question — ^mine 
is, of course, a draughtsman's question — are not 
in effect Sub-section (2) (a) and (b) exceptions 
exactly in the same way as the first sub-section 

is 
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Lord Tkring — continueA 

is an exception ; are not (1) and (a) and (b) 
really and truly all exceptions ? — No, I do not 
think so ; because the principle of the Bill is to 
give the cop}Tight in every case to the author, 
and this is no exception to that; but it gives 
certain rights to the employer which are rather 
exceptional. 

Cfiainnan. 

2280. I see it is put in this way by Mr. 
Scrutton, who is the draughtsman ot the Bill, 
and, perhaps, you will tell the Committee 
whether you agree that that is your meaning : 
• The proposals of the Bill, to which the Roval 
Academy attach great importance, are — (1) That 
unless the copyright is expressly assigned by the 
author, it remains in him (parajspraph 4, Sub- 
section 2), except in the fotlowmg cases: (a) 
Employment for valuable consideration to make 
a photograph, or a work of art from the design 
of the employer, in which case the copyright is 
to belong to the employer." That does away with 
the difficulty that was felt by Mr. Cutler as to 
whether valuable consideration " extended only 
to the photograph, or also to works made from 
the original design of the employer " ? — It was 
undoubtedly intended to extena to all. 

2281. Then " (b) employment for valuable con- 
sideration to make any work of art with know- 
ledge that the employer intends to reproduce it 
as an illustration or advertisement (4, 2 (a; ), or 
envying, or in a specified form (4, 2 (b) ), in 
which case the employer is to have, and the 
author to lose (4, 2 (c) ) the right of reproduc- 
tion in the form intended ; (c) in the case of 
portraits painted on commission, the owner is 
not to reproduce a copy without the consent of 
the author, and the author is not to reproduce 
without the consent of the owner (Clause 5) ; (d.) 
a similar Clause (clause 7 (4) ) as to ' replicas,' 
(defined in paragraph 26, ana confined to copies 
in the same material and size), of pictures sold 
without the copyright " 

Lord Thring. 

2282. I think that is quite plain, but I do 
not see, m}^elf, what is the use of (a) and (b) ; 
of course, if I employ a man to do a thing, I 
have only to make a contract with him that 
he is not to have the copyright. What is the 
use of putting it in an Act of Parliament ? — 
If there is no contract made we contend that it 
should alwajTS remain with the author. But we 
admit that under certain circumstances this 
principle would fight rather against the interest 
of publishers; because they would have to 
register every little drawing and every little 
design in order to ensure the proper use of their 
rights, and we thought that it was not right to 
put them to that trouble. Accordingly, we have 
put them in an exceptional position ; that is to 
say, that they have certain limited rights over 
this drawing, and, in order to defend those 
limited rights, they need not trouble to register. 

Chainruin. 

2283. But take the case that Mr. Cutler put 
of Sir John Tenniel and Mr. Lewis Carroll. It 
occurs to me that it would probably be to the 
advantage of both parties wno are making the 
bargain to state at once what the circumstances 



ChairTnan — continueA 

were. For instance, if Mr. Lewis Carroll wanted 
Sir John Tenniel to illustrate his book &0111 the 
original designs (1 am supposing they were 
original designs of Mr. Lewis Carroll) he would 
tell Sir John Tenniel that that was the objec't 
even though by telling him that he mi^ht lose 
some part of his rights; because if Sir John 
Tenniel had greater rights owing to that coiii- 
munication than he would have had before, that 
would be taken into consideration in naming 
the price for what he wanted Sir John Tenniel 
to oo, and Sir John Tenniel would be willing 
probably to do it for less ? — ^That is a matter for 
contract between the two. But you see it says 
"with the knowledge of the person employed"; 
that does not necessarily mean that the employer 
has got to communicate that knowledge. The 
person employed may have a very shrewd notion, 
and in practice would have a very clear notion 
what his work was intended for, and he might 
settle the matter by making inquiries, but it Is 
not necessary according to tnis tnat the employer 
should make a statement. 

Lord Thring. 

2284. Would not your BiU be very much 
clearer if it simply put it in this way, that the 
author of a particular painting or portrait paint- 
ing, unless ne assigned his copyright, was to 
retain it and leave fidl the rest to contract ? — Yes, 
only I think it would be a little unsatisfiactorv. 
We thought that was assuming rather too mucL 
certainly m the matter of portraiture ; because if 
there is not a contract made the state of the law 
ought to be such that the owner of the portrait 
should not be molested. 

2285. But would it not be very much better 
to leave out these very obscure clauses about 
employer and employe ; what is the use of them < 
— I have been trying to. explain, but I have not 
succeeded, evidently. 

2286. You mean, to save registration ? — I mean, 
that so far as regards (a) and (b) it is to save the 

Sublisher the trouble of registering every little 
esign and drawing that ne commissions an 
artist to make. 

2287. But he need not register it at all unless 
he wants to bring an action ? — But then it could 
be stolen by any other publisher, and there are 
plenty of publisners, I regret to say, who would 
be quite willing to do that. 

CJiainfYvan. 

2288. As regards registration, why do you want 
to alter the law at all. We have been told that 
the law under the Act of 1862 has worked ex- 
ceedingly well ; why should you compel a person 
to register under tnis Act (that is, the assignee) 
who IS not compelled now to do so ? — I under- 
stand he is compelled to register now. 

2289. Only if^he brings an action 

Lord Thring, 

2290. There is not the slightest compulsion in 
registering, it is only that if you bring an action, 
in order to show who you are, you must raster ? 
— ^Whether it is done at one time or anouier, it 
does not make much difference, it seems to me. 

2291. It makes all the difference, because if 
you make the registration compulsory, if a man 

doefi 
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Lord Thring — continued. 

does not go to the expense of registering he loses 
his title. And every assignment must he regis- 
tered ? — We do not put him to any expense under 
this Bill 

2292. Then who pays for the registration ? — 
There is a clause, I think you will find, to the 
effect that there is no stamp duty. 

2293. But who pa3rs for the registration? — 
Government. 

2294 Do you mean that the Government are 
to register without any fee ? — Perhaps the small 
fee that is claimed now, I think it is Is., but that 
there should be no expense of stamps ; that you 
will find somewhere in the Bill. 

Chairman. 

2295. I understand the law in the case of works 
of fine art to be different from the law in the 
case of books ; that is to say, that when a man 
registers he can only sue in case of infrinj^ement 
mer registration in the case of works of mie art, 
whereas in the case of books he can upon regis- 



Chairman — continued. 

tration sue for infringement that has been com- 
mitted at any time ? — ^Yes. 

2296. And that has hitherto worked well, we 
understand ? — No, there has been dilBSculty, and 
it is thought desirable that there should be some 
pubUc statement as to where the copyright exists, 
so that if there is no mention of any owner of 
copyright in the work of art then it is known 
that it has never been assigned, and therefore 
belongs to the author. But if it has been assigned 
it is of public value that it should be koown miere 
it is to be found if necessary. 

2297. Then you would have a very enormous 

auantity of registrations ? — In many cases I think 
tie copyrights are of no value, and I do not 
think tnere would be more work for the registrar 
than at present. 

2298. Is there anything else you would wish to 
say ? — I do not think so. 

[The Witness is directed to withdraw. 



Ordered, — That this Committee be adjourned to Friday next, at Twelve o'clock. 
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LORDS PRESENT: 



Eiirl of Selborne. 
Viscount Knutsford. 



Lord Hatherton. 

Lord MONKSWELL. 



The lord MONKWELL in the Chair. 



Colonel JAMES WATERHOUSE is called in ; and Examined, as follows : 



Cliairtncm. 

2299. You are Secretary of the Royal Photo- 
graphic Society of Great firitain, I understand ? 
-Yes. 

2300. Will vou tell us a little about that 
society? — The society is composed of a large 
number of members both in London and 
throughout England, and has a large number of 
affiliated societies attached to it. It is a repre- 
sentative society representing all branches of 
photography, pictorial, professional, and amateur, 
technical, and scientific. 

2301. And you claim for this society that it 
is the heiid of the photographic societies of 
Great Britain ? — Certainly. 

2302. You say you have youi*self taken a keen 
«iterest in all matters relating to photography 
and photogi-aphers, and that you were present 
at tne meetini^^ of the Royal Photographic 
Society held at (56, Russell-square, on Wecmesday 
the 21st of June kst ? — Yes, I have been 
attached in an official capacity under the 
Government of India for 30 years to the photo- 
graphic office of the Surveyor General at Cal- 
cutta, and was present at the meeting. 

2303. And I understand there was a resolu- 
tion unanimously passed at that meeting? — 
Yes. 

2304. Will you read it ? — " At a meeting con- 
vened by the Royal Photographic Society held 
on the 21st June 1899 at 66, Russell-square, the 
Right Honourable the Earl of Crawford, K.T., 
President, in the Chair. The following resolu- 
tion, proposed bv Mr. G. Scamell and seconded 
by Mr. Snowden Ward, was carried unanimously: 
' that in the opinion of this meeting it would 
bo an injustice to those practising and utilising 
photography to interfere with the rights ana 
privileges enjoyed by them under the Fine Arts 
Copyright Act, 1862 (25 & 26 Vict. c. 68)'" 
signed by the Earl of Crawford, President of the 
Royal Photogi'aphic Society. 

2305. You have consiaered, I understand, 
Lord Herschell's Bill, and also the Fine Arts 
(Artistic) Bill that is now before the Committee? 
— Yes, they were all put before the meeting on 
the 21st of June. 

2306. Would you like to go through the Bill 
clause by clause, or have you any preliminary 

(0.23.) 



Cli a b*ma n — continued. 

statement to make ? — I am afraid I am not 
prepared to go into the question of the Bills. 

2307. A\Tiat do you propose to tell the 
Committee? — That so far as I can judge per- 
sonally, I think it would be very wrong inaeed 
to take away the privilege which photography 
has hitherto enjoyed of being classed as a fine 
art. I know from my own experience as an 
amateur photographer in portraiture and land- 
scape, and many other kinds of artistic photo- 
graphic work done in my official capacity, 
that it is not a mere mechanical process 
as many people think, but it requires the 
exercise of ver}- ^eat skill and artistic perception 
as well. There is as much scope for the artistic 
feeling in photogi-aphy as there is in painting ; 
thougn of course you have not to create your 
subject as an artist sometimes may do. 

Viscount Knutsfi/i'd. 

2308. And you have not to use your hand, 
the sun does the painting for you ? — ^feut you do 
have to use your hancls very considerably in 
many cases, you could not do the work wittout 
your hands certainly. 

2309. You could not do the work without 
your hands, but you would not put that work 
upon the same ground as painting a picture, 
would you ? — In a high-class artistic subject 
you have to select and arrange it, and to 
arrange the draperies and light and shade and 
composition just as in a painting. 

2310. That you have to do in painting too, 
but the difference is that you have nothing to 
do in the way of painting, the sun does that for 
you ? — The artist has to use his brushes. 

-2i311. You do not aiTange your subject more 
than an artist does, but when" he has arranged 
his subject he has to paint it ? — The photographer 
also has a great deal to do in the way of manipu- 
lation ; he has to not merely take the negative, 
but after he has taken his negative he has a 
great deal to do to get the best results out of it ; 
he has to choose the best methods of reproducing 
it to produce an artistic result ; all that requires 
great skill and training. 

2312. I am giving full justice to it; I know 
you must have great training both in choosing 

X the 
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Viscount Knutsford — continued. 

the subject an3 in arranging lights and touching 
up your plate afterwards ; but speaking only for 
myself I think there is a verv large and wide 
difference between a work of fine art and photo- 
graphy ? — The feet is, that if photography was 
considered a fine art in 1862 it seems only 
reasonable that it should be considered a fine art 
now, because it has improved enormously from an 
artistic point of view during the last few years. 

2313. Do you want more than to have the 
same term of copyright as a work of fine art ; 
instead of having 80 years do you want to have 
the life and 30 years ? — That is not a question 
I am competent to deal with. 

2314. Is it merely a sentimental objection 
with you that you are put in this Bill on a 
different footing from fine art ? — It is not a 
matter of sentiment. 

2315. How are you injured in the Bill practi- 
cally, if it does not touch your purse or your 
credit ? — I do not think it is altogether a senti- 
mental objection. 

2316. I do not mean sentimental in anv bad 
sense ; but you are not touched financially, and 
you say you do not deal with whether you 
should nave the same length of term as a work 
of fine art. I want to know where you are 
injured ? — It is officially putting photography on 
a lower grade than it stands on at present. 
That is the real objection to the Bui. At 



present photographv occupies a higher grade as 
a fine art, and if ttiis Bill becomes law it will 
be put do>vn to a distinctly lower grade ; and 
that is the real objection. 

Mr. Cutler.] If your Lordships will allow 
me to say so, at present, under the Act of 
1862, photography is on the same footing 
as painting qua term; under this Bill it 
will be reduced to 30 years. 

Chairman. 

2317. The term of copvright under the Act 
of 1862 is the painter's life and seven years; so 
that we propose to ^ive a term for photographs 
which will not restrict but rather enlarge what 
they now enjoy, because they now only enjoy 
life and seven years, and we give them 30 years, 
which is Quite as good a term. However, what 
you complain of is, that it is not the same term 
as for a painting, and we propose to give a 
longer term to a painting ? — I do not know 
anything as to the question of the tenn ; 1 am 
not professionally interested in it. 

2318. You want simply then that in this Bill 
we should include " photograph " in the defini- 
tions as a work of fine art ? — Yes. 

2319. If we do that, so far as you are con- 
cerned, that meets the whole of your grievance ? 
— Yes ; so far as I am speaking for the Royal 
Photographic Society and in the interest of 
photographers generally. 

[The Witness is directed to withdraw. 



Mr. GAMBIER BOLTON, f.z.s., is called in ; and Examined, as follows : 



Chdirnian. 

2320. You are a Fellow of the Zoological 
Society, and one of the older members of the 
Camera Club, I understand ? — Yes. 

2321. And a member of the committee of the 
Photographic Copyright Union ? — Yes. 

2322. The Photographic Copyright Union I 
suppose has had this Bill before them and con- 
siclered it ? — Yes, on many occasions. 

2323. You are prepared, I imagine, to go 
through this Bill clause by clause, or do you 

fropose to make general observations upon it ? — 
think, perhaps, some general observations upon 
it would come better from me. I am very much 
interested in photogi'aphy from the publishing 

Soint of view, and I can speak of it in that way. 
>f course the great grievance, the first grievance 
that we have, is that we should be separated 
after having been for 37 years in company with 
paintings, and drawings'] and engravings. We 
verv much prefer the law as it now stands with 
regard to the length of copyright, viz.: the 
author's life and seven years afterwards, to this 
proposed 30 years. 

2324. You say that seven years is enough for 
all fine art ? — The life of the author and seven 
years we prefer to what is now proposed with 
regard to the 30 years only. 

2325. And do you suggest that life and seven 
years is enough for every kind of work of fine 
art, the present term ? — 1 should hardly like to 
speak as to that. I am speaking on my own 
behalf, not on behalf of the union. 

2326. Then members of the union would 
desire, I suppose, two things; that whatever 



Chair ma n — continued. 

term is put into the Bill for painting, should also 
be put in for photography ? — That is the point 
exactly. We do not wish to be separated in any 
way from painting; we claim to be treateil in 
exactly the same way in every respect. 

2327. Then if you are treated in the siune way 
you say you have not deeply considered whether 
the term of life and 30 years is a good term ; all 
you say is that you should be treated the sjime \ 
— That is our point. 

2328. Then if we came to the conclusion that 
life and seven years was enough for painting, you 
are content that it should be put in for plioio- 
graphy ? — Personally I should be. 

2329. On what ground do you suggest that ^-~ 
The value of photographic copyright. You must 
remember (I am speaking again from my o\^ii 
pointofview)that photographic negatives increase 
enormously in value as time goes on. Others will 
speak with reference to the value of negatives 
of portraiture as time passes away : I speak simplv 
from the " animal photo^^raphy " point of view, if 
I may so say. Many of these creatures are being 
rapidly exterminated. I have negatives now 
that I have made during the past 25 years which 
are far more valuable now tnan at the time I 
took them, simply because those animals have 
become extinct. And in the same way ^ith 
portraits, people die off, and instead of the nega- 
tives decreasing in value they increase enor- 
mously ; that has been proved again and again. 

2330. That would be an argument for having 
a long term, but I do not Know that it is an 
argument for being placed on the same footing 
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Cha irma n — continued. 

as painting ? — Then we come to the question, 
WTiat is Art ? which both artists and photo- 
ji^raphers have been trying to thrash out, and we 
liumot agree. Why you should say that photo- 
graphy is not an art because it is done by the 
camera, and painting is an art because it is made 
by the brush, I do not know ; I fail to see where 
the difference comes in. Many artists do not 
liiive the training that photographers do. There 
are many bad paintings as we know, and many 
bad photograplis. On the other hand there arc 
equally good photographs that are undoubtedly 
works 01 art. 

2331. It is not in the least necessary to make 
ji good photographer that a man should be a 
i^ood draughtsman ^ — No, that is not necessary : 
but he must have studied fi*om a picjtorial point 
of view ; it is a question of years before a man 
can be a successtul photographer. I admit it is 
possible for a man to go antl take a snap shot 
who knows nothing of photogi'aphy ; and possibly 
someone with a paint-brush mi^^ht make a 
happy effect without much study ; out T cannot 
>ee the difference between the two. 

2332. Your point is" that the artistic sense 
must be just as mur-h developed in the photo- 
p^rapher as in the artist ? — Absolutely. If 1 may 
put in Rijlander's definition of art, it sums up 
the question from a photographer's point of 
view. 

2333. Will you read it ?— " I regard art as a 
means of making thought visible. If I can 
make a thought visible in a picture which people 
«\ui understand and be moved by it to laughter 
or tears, it is a work of art, whether I produce it 
by the aid of the camera or of the pencil. It is 
the mind of the artist, and not the nature of his 
materials which makes his production a work of 
art. A man may paint and not produce works 
of art, or he may photograph and produce works 
of art." Those words were written about 25 
years ago. 

2334. Mr. Dicksee was here last time we sat, 
and I asked him, with regard to photographs, 
tt'hat he would sav as to the case of a man who 
ijfrouped together s ay a picture or photograph 
^)i the execution of Mary, Queen of Scots, and 
would not such a g ouping of figures require a 
greiit deal of skill and Mr. Dicksee's answer 
was " Yes, it would require a great deal of skill, 
but not exactly the kind of skill that was 
dealt with in a Fine Arts Copyright Bill ; 
it would be the skill of the designer, and 
that it ought to be copyrighted, if at all, 
not under ja Fine Arts Bill, but under copyright 
in design ; that is, as rejjards the grouping at all 
events. There might be questions possibly as 
regards the manipulation of the negative, and so 
on, that would require skill, but it would certainly 
be more mechanical skill than art skill ? — Oh no; 
there is as much art produced in the chemical 
dark room in its way as there is outside. If the 
man that took the photograph merely made the 
exposure and did no more, he woidd not get 
such artistic results as by following it through 
from start to finish, in my opinion. 

2335. You say in all these photogi*aphic 
processes the art sense has to be consulted ? — 
1 es, from beginning to end. And we do not 

(0.23.) 



Chairman — continued. 

see why after 37 years having been together we 
should now be separated in any way. 

2336. With regard to original work, you see 
the term of engravings is separate. An engrav- 
ing or etching which is an original work will 
have a longer term of copyright than an en- 
graving or etching that was merely a copy of a 
picture. What do you say to that as regards 
photography. Would you differentiate between 
say a photograph from nature and a photograph 
from a picture ? — I could not of course say that 
there was the same amount of art required in 
reproducing a painting by photogi*aphy. That 
is different, I admit. 

2337. Therefore you will probably agree that 
there ought to be two terms — one for what you 
call original photography, and another for photo- 
graphs that were copies of someone else's designs? 
— i think it might lead to complications, sepa- 
rating them like that. 

2338. You are inclined to think that thereought 
to be one term ? — I think so. I have had some 
experience in the Law Coui'ts on these cases, and 
I know how easy it is to get the things into such 
a tangle that you can hardlv sav where vou are 
with regard to that point. I have suffered a 
great deal at the artist's hands. 

2339. You have no substantial objection, on 
the ground of justice, to separate the thing, so 
to speak, but you think it would be ditHcult to 
do so in practice ? — I think it would be very 
difficult. 

2340. And lead to considerable difficulties ? — 
Yes. As I said just now the copying of my 
photographs has oeen actually traced to artists 
who had used them and signed their names on 
them, and I have had to take action against theni 
several times on these points. The copyrights 
again are of very great value indeed, some of 
them. I can quite understand that certain fine 
art publishers may be hostile to us, and that 
they would be glad to see us deprived ol 
any copyright whatever, because that would 
enable them to get their illustrated work done 
so as to show a much larger profit to them- 
selves. In the first action that I was com- 
pelled to take against an artist, one of 
these publishers supported him in every way. I 
went to him and appeiiled to him, I showed him 
the injustice of it ; 1 said I had risked my life 
over and over again in the tropics in getting 
photographs of animals ; I had suffered from 
fever, ana so on, while the artist sat at home, 
bought one of my photographs for a shilling, 
re-drew it, traced it, signed his name to it, 
and sold it to a publisher. I have the report 
here. 

2341. Then you got redress ? — The publishers 
said " There is no copyright in a photo^aph " 
(I am talking of four years ago) " we shall fight 
this case." Of course, when it went into court 
the verdict was given in my favour. But that 
shows the idea which four years ago greatly 
prevailed amongst these publishers, tnat there 
was absolutely no copyright in a photograph. 

Viscount Knatsjord. 

2342. May I ask the name of that case ? Is it 
X 2 reported ? 
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Viscount Knutsford — continued. 

reported? — ^Yes, I have the drawing that was 
handed over in court, and I sued Cecil Aldin and 
others before Mr. Justice Grantham, 11th May 
1895. 

2343. What is the name of the case ? — 
Bolton V. Aldin and others. Here is the sketch 
that was handed over in court by the artist 
with the artist's name signed on it. I have 
suffered from that sort of thing very severely 
in the past four or five years ; and even now it 
is constantly being done. That sketch was 
actually traced. (Exhibiting tlie same.) 

Chai'i'man. 

2344. Did you photograph it ? — I photo- 

graphed the tiger oririnally in that position, 
ecil Aldin purchased it, and traced it, and 
sold it to the " Illustrated London News." 

Lord Hatlierton. 

2345. Putting in the table ? — Yes, he took out 
the foreground and put in the table, spoiling 
what the judge said was rather a good photo- 

graph. . 

Cnaimnan. 

2346. But you got redress ? — Yes. 

Viscount Knutsford. 

2347. This you bring forward as showing that 
the copjrright is valuable ? — Yes. 

2348. But it is not proposed to take away the 
copyright ? — No, I am speaking on the point 
that certain fine art publishers may be hostile 
to us, and that they would be glad to see us 
deprived of any copyright whatever, because 
that would enable them to get their illustrated 
work done so as to show a much larger profit to 
theiQselves. It is merely a general remark on 
that point. 

Chiimum. 

2349. Is there any other point that you wish 
to bring before us ? — With regard to the 
definition of a photograph at the end, I think 
that is unworkable; I do not think anybody 
could define a photograph. 

2350. Do you think it is impossible to define 
a photograph ? — " The expression * photog^ph ' 
shall include the photographic negative or 

e)sitive, and any prints or copies made there- 
om." I really do not see how you can define 
a photograph. Certainly that does not define it. 

2351. You have no suggestion to make then 
as regards the definition of a photograph ? — I 
am anaid I have not. We are on the eve of great 
discoveries with regard to photography, and 
even if that definition were inserted it would be 
quite unworkable and useless in a few years time. 

2352. Then perhaps you would suggest that 
there should be no definition of photograph ? — 
I think if it is going to be defined at all, it 
would be better to get something nearer the 
mark than what is here. Perhaps the Royal 
Photographic Society or any committee of 
experts might be able to define it, but so far as 
I am concerned I think it is hopeless. 

2353. I do not see why? — You talk of negative 
and positive. One knows what a negative and a 
positive is, but they can be made m so many 



Chairman — continued. 

different ways. I could only explain it from a 
chemical point of view, which would not be of 
interest. 

2354. An original photograph must be either 
what you call a negative or a positive. Does 
not this definition of photograph include every- 
thing " negative or positive, and any prints or 
copies made therefrom." Is there anything that 
that does not include ? —It does and it does not. 
It does not satisfy me with regard to that pointy 
and it does not satisfy other experts who can 
probably speak better on that point than I can. 

Viscount Knutufvrd 

2355. Will they suggest a clause? — Yes, I 
should think probably the Royal Photographic 
Society would be able to suggest sometnii]^ 
better. 



Chcdrman. 



-I 



2356. Have you anything else to say ? 
think that is what I chiefly had to say. 

Lord Hathertoii. 

2357. It is a growing custom for photographs 
to be taken by permission of the owner of a 
house and grounds, for the purpose of publishing 
in the newspapers. The newspaper has the 
copyright, has it not, of that photograph ? — I da 
not know that I can quite answer that question. 
The owner of a house gives permission for a 
photograph to be taken. May I ask if the 
photogi-apher pays anything ^ 

2358. No, he asks tor permission to do so on 
behalf of the illustrated newspaper. Take 
" Country Life," they have a lot oi photographs 
there, and underneath every reproduction of a 
photograph is written " copvright " ? — I do not 
think there can be a copyright. 

2359. My point is, that if the paper has the 
copyright it would prevent the owner being able 
to photograph his own house from that same 
spot for the term for which the copyright 
existed ? — That was exactly the point' that 
cropped up in my action. Their point was that 
anybody can go and photograph a tiger yawning. 
Of course they have a perfect right to go and 
photograph a tiger yawning, but they have no 
right to take my photograph and draw from it, 
when it was clearly my copyright. 

Chairman. 

2360. But there is no copyright in that casa 
So that if a newspaper was to put in such a case 
as you mentioned " copyright photograph," it 
would not be so, unless they had a written agree- 
ment ? — In my opinion, certainly. 

2361. They are deceiving the public, in fiict, 
by putting the word " copyright " ? — I am afraid 
the public are often deceived ; in a great many 
cases they put copyright when there is no copy- 
right at all. When the copyright has been imne, 
the newspapers have put " copyright," with their 
names underneath. 

2362. Is there anything else you wish to say f 
— I maintain that photographers have clearly as 
much right to be classea as . artists as the 
painter and the sculptor. 

2363. Do 
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Viscount Knxitsford. 

2363. Do not misunderstand me; I am not 
underrating photography and the art and skill 
required in it ; I only doubt myself, at present 
(I am open to conviction), whether you should 
put a photograph exactly on the same footing 
as a painter ? — ^That is the point we are trying 
to press very hard indeed. We say not having 



Viscount KnutHford — continued. 

been separated for 37 years, we do not see why 
we should be separated now. 

2364. That is another point. I am only taking 
this Bill which does separate you, and you are 
against it ? — Yes. 

[The Witness is directed to withdraw. 



Mr. JOSEPH J. ELLIOTT, is called in ; and Examined, as follows : 



Chdirrruiii, 

2365. You are a Photographer carrying on 
business at 55, Baker-street, under the style of 
Elliott and Fry ?— Yes. 

2366. And you are vice-president of the 
Photographic Copyright Union ? — Yes. 

2367. And you are one of the members of the 
Committee which met at Mr. John Murray's 
house to consider the draft of the Copyright 
Bill which was introduced last session 'i — That 
is so. 

2368. That was Lord Herschell's Bill ?— 
Yes. 

2369. What is your objection to this Bill ?— 
It is to almost everything contained in the Bill. 
To begin with, I strongly protest against photo- 
graphy being placed lower than it is at present. 
At the present time the law is, that painting 
and photography have the same privilege with 
regard to the Copyright Acts. 

2370. We propose in this Bill to give paint- 
ings and engravings (paintings, certainly) a 
much longer term of copyright than they now 
enjoy; so that we are not so much diminish- 
ing the term of photographic copyright — if 
inaeed, in average cases, we are diminishing 
it at all — but we are merely adding to the term 
of picture copyright, and the proposal to give 
30 years to a photograph would probably, I 
should think, on the average, leave photographs 
just about as long a term as they have now% 
namely, life and seven years ; do you object to 
that ? — I myself think there ought to be no dis- 
tinction. My own experience is that many 
photographs do increase in value as time goes 
on. f have a picture here of Mr. Thomas Car- 
lyle that was taken 27 years ago (exhibit ivg the 
f^nne), and I do not think I ought to lose my 
right in that in so short a time. 

2371. Your rights are seven years after the 
death of the person who took that photograph ? 
—Yes ; my late partner, Mr. Fry, took that. 

2372. Then the copyright in that will very 
soon run out ? — Very soon, I am afraid. I do 
not see why we should not be put upon the 
same level with artists. Photography, during 
the last 37 years, as I think we all know, has 
advanced in every respect, in artistic merit, and 
in general utility, and I should be perfectly 
content if we are classed with other artists, as I 
think we ought to be. 

Viscount Knutsford, 

2373. You are content with Lord Herschell's 
Bill, for instance ? — ^Yes, it is a diflScult thing to 
draw the line. I think a good photograph is 
very much better than a bad painting, and I 
certainly think that we are still advancing and 



Chaii*^iyjbn. 

will continue to advance. 

2374. But still the best photograph, considered 
as a work of art, is not comparable with the 
best painting? — I admit that, but we do not 
know what is coming. This Bill, if it ever 
becomes law, is to last I suppose for some time. 

2375. Until it is amended, no doubt ? — There 
is no doubt that photography is advanc- 
ing in every way with rapid strides, and if one 
may judge from the two exhibitions now on 
view in London, viz., at the Guildhall and at 
the Royal Academy, I certainly think painting 
is rather retrograding. 

2376. I find, coming to the details of this Bill, 
that you object to Sub-section 2 of Clause 3, 
that every assignment should be in writing 
"Every assignment thereof, other than an 
assignment by operation of law, and every 
licence respecting the same, shall be in writing 
signed by the assignor or licensor, or by his 
agent appointed in writing for that purpose " ? — 
It would not work, ancl it is not necessary, 
speaking personally for myself; the present 
system is working very well indeed. I tnink it 
works well for the photographer, for the 
journalist who must have photographs to illus- 
trate his paper, and for the general public. 

2377. Would there be any great hardship in 
requiring a licence in writing ? — Would there 
be any good ? 

2378. Would there be any great difficulty in 
your making such preparations that it would be 
easy for you to have some sort of common form 
that might be signed ? — In some cases certainly, 
in cases of extreme urgency. Take the " Daily 
Graphic," for instance ; if a celebrity dies I do 
not see the use of going through the formality 
of signing pennission to reproduce his photo- 
graph. 

Viscount Knutsford, 

2379. Are you taking the case of a person from 
the " Daily Graphic " coming to ask you to lend 
him a photograph ? — Yes. 

2380. To give him permission, I mean, to 
insert a likeness of that person from your 
photograph in the newspaper ? — ^Yes. 

2381. That is what you mean; a man comes 
and asks to be allowed to have this photograph 
and to put the likeness into a paper ? — Yes. 

2382. Where do you hold the copyright to be 
in that case ? — ^We still hold the copyright. 

2383. Then that is not a case of urgency where- 
no writing is used. You are not assigning the 
copyright. It is page 2 of the Bill, Sub-section 

(2) of Clause 3, just at the top of the page ? 

Does it mean giving permission to reproduce? 

2384. I should 
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Viscount K nvA.^for(l~<^ontumQdL 

2384. I should not have thought it did, but it 
may be so under the words. If you call that 
gmne: a licence to the "Daily Graphic," then it 
would apparently require to b"e in writing 

Chairman. 

2385. I suppose the question might arise in 
respect of any of your assistants giving a photo- 
granh to a man who came in a hurrv for it 
without your knowledge ?— No, that could not 
arise. 

2386. Then there would be no difficulty about 
It, because jou could not bring an action if you 
had sanctioned it ? — It seems to me un- 
necessary. 

2387. With regard to licences, that is to Siiy, 
but With regard to assignments it would be a 
ditterent thing ? — Occasions never yet have 
arisen all the years we have been in business 
It uiiij^ht arise, of course. 

2388. At all events vou have felt no incon- 
venience from these assignments and licences 
taking place without any writing ?— Not at all ; 
that is, licences to reproduce, you mean. 

2389. Or regular assignments of copja-io-ht 
I do not know whether you assign your co^pv- 
rights ?— We never have. I should imagine, rJo 
not know, but I should think it would be 
necessary to register if an assignment were 
iriMde. 

2390. If you brought an action it is necessarv- 
to register, but not othenvise. *But now you 
object I observe to Clause 16, I think it is, about 
registration ; you object to compulsory registra- 
tion ?— Most decidedly. r j b 

2301. You think the law ought to remain as 
It IS r — I think so, it works very well. 

2392. In your experience there has been no 
ditticiilty ?— Absolutely none. It seems to me 
that It would be a very great injustice if we 
were compelled to register every photogi-iiph we 
take. Artists are not compelled. Why should 
wc be compelled more than the artists ? 

Viscount Knutsfonl. 

2393 You have not to register so long as the 
convright remains the property of the author ? 
~i^^^ ^^^^^ register in six months or it is void ' 

UJ^. Bxxt supi>osmg photography is put under 
the same law as tine arts ^-Sut we are not now. 



Viscount Knutsfard — continued 

2395. But assuming that you are ? — I should 
be perfectly satisfied. 

Cluurma.i} . 

2396, Then that is one of the grievances of 
your not being made a work of line art. that 
under this Clause 16 you would not be free from 
registration before assignment ^-J^ust .so, it is 
not only a matter of sentiment but a pecuniary 
matter. ^ 

2397 You want to be free like painters are 
trom the necessity to register until vou assign ? 
—Just so, or until we commenced an action for 
intringement as at present. 

2398. Then you would say the law ought to 
be just as it is now, both with regard to what 
are called fine arts in the Bill and photogi-aphs 
namely, that you should not be obliged to 
register until you brought an action ?— I should 
be perfecth^ satisfied if we are imt on a par with 
painting, drawing, engraving, and sculpture. 

2399. But at present, as you know, althouirh 
you may register at any tiine before you briiia 
an action, you cannot bring an action m respect 
ot anything that has taken place before rOTs- 
tration m fine arts ?— Supposing I do notre^i.^er 
the copyright, and the photograph is pirated I 
can then register and then have a remedy acrainst 
infringement after registration. " ^ 

2400. You do not object to that?— No, I think 
It IS as It ought to be. 

2401 You do not want it to be retrospective ^ 
.T P^'i:''''^^ personally, since the formation of 
the Photographic Copyright Union, I think 
everything is working so smoothly that it would 
be a pity to make any alteration. Everyone is 
satisfied the public are satisfied, and Ve are 
satisfied and with one exception the journalists 
are satisfied. ^ 

2402. Mr. Dicksee said he was not satisfied as 
a painter at all with the present law of reristra- 
tioii under the Act of 18U2, that is the Act bv 
which you register. However, so far as you are 
concerned you have no complaint to make as a 
photographer, whatever the painters may s;iv? 
— xNo, I am very well satisfiecf. " " 

[The Witness is directed to withdraw. 



Mk. JOHN LILLIE MITCHELL, is called in; and Examine<l. as follows : 



C'huinnan. 

2403 You are Manager of the London Stereo- 
-scopic Company ^ — Yes. 

2404. And vou are largely interested in the 
publication of photographs, and are the owners 
ot a large number of copyrights ? Yes 

2405 These copyrights, you say, form a con- 
siderable Item in the value of the goodwill of 
your business ?— That is so. 

2406. You say it is in your experience un- 
necessary under the present law as a matter of 
protection to register all photographs which thev 
take for pubhcation ?— Quite so ; we never find 
It necessary to register photographs, the cases of 
intnngements have been so few m proportion to 
the number of copyrights that we hold 



Chairnui it — continued. 

law that enables you to register if you want to 
bring an action and only enables you to brin<r an 

S?n"n? ""lir"^ ""^ '"''■'« has occurred after r^s- 
tration f-V^e are quite s^itisfied, taking it on 
the average. ° 

2408. \ ou say the provisions of the Bill w-iih 
regard to registration would altogether change 

You say you would lose many o/them aftbgether 

neSvP f T ?^'«^«""Jf ^'y^y publication of a 
nnKf --^P}''"^ }'\ « from a coramemal 
^ fL^ rl^"^' '\ f «"'"nly ^vould not pay us. 

2409. It would not be worth while ?--It would 

not 
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Chairman — continued. 

not be worth while considering the very large 
number of subjects we take in a year. With a 
sinc^le sitter we may take 20 or 30 negatives, out 
of which we find one or two that are valuable. 
To have to re^ster all these, and to register them 
by hundreds in a year, would mean a very serious 
item of expenditure. 

2410. I suppose you agree with the witnesses 
who have already told us that they wish photo- 
gniphv to be classed among the fine arts, partly 
because of the provision as to registration. If 
you are classed among the fine arts as regards 
registnition, you would be in a better position 
than you are now ? — Yes, much better. 

2411. Because you would be able to bring an 
action for inft-ingement of the original photograph 
without any registration at all. It would be only 
in the event of assignment that you Avould be 
reouired to register. What do you say to that ? 
—I quite agree with the other witnesses who have 
spoken on that point, that wo ought to be classed 
with fine arts, as we are at the present time. 

2412. But under this Bill vou see you would 
%ei an advantage that you do not get at present 
under the law of 1862, namely, the advantage of 
not being obliged to register fcefore you brought 
an action, and of being able to sustain an action 
for infringement that occurred at any time after 
the photograph was taken. You would say that 
that was an improvement, I suppose ? — In some 
ways. 

2413. Would you prefer that to the present 
law. which simply leaves you at hberty, whether 
you get your copyright by assignment or 
whether you are the original author of the 
photograph, to register before bringing an 
action ; or would you prefer the law as it is 
proposed here, supposing you were brought 
mider the definition of fine arts, namely, that in 
no event should you be obliged to register unless 
or until you assigned your rights ? — I think I 
should prefer the law as iutit present stands. 

2414. I ought to modify my statement of the 
law as it is proposed to this extent ; that it 
would only be in the case of photographs which 
could be classed under original works of fine art 
that vou would not be obliged to register, and 
DrohaTbly it may be that no photographs would 

e classed under such works, or only a few, 
perhaps 

Viscount Knidsford 

2415. The expression " an original work of fine 
art," which is rather peculiar, is defined to mean 
" a work of fine art made by a person from, or 
according to his own original design " ? — It is a 
little more difficult to apply that to a photograph. 
In every case the work is original. 

241 G. In this Bill, rightly or wrongly, works of 
fine art are distinguished from original works of 
fine art ; that is to say, certain advantages are 
given to original works of fine art which are not 
given to works of fine art ? — Yes. 

2417. We can understand that it is desired to 
put photography on the same footing as fine art, 
out an " original work of fine art," as it is defined 
in the Bill, " shall mean a work of fine art made 
by a person from or according to his own original 
design." It would be rather diflScult to bring it 



I 



Viscount Knutfiford — continued. 

under that ? — It is diflScult, taking the photo- 
graph of an individual. 

2418. Can you say that a photograph is a work 
of fine art made by a photographer from his own 
original design ? — There are both classes of work 
in photograpny. There is composition work, for 
instance, composing a picture for the purpose of 
telling a story. You would class that as an 
original design. Others are photographs taken 
for commercial purposes, where we still desire to 
have the copyright ; and they may be works of 
fine art in the sense that we claim. 

Chairman. 

2419. Is it not rather a question in the case 
of a portrait, whether it was an original design 
or not ; because the question would anse 
whether you or the sitter was the orijcinal 
designer of the pose, the attitude ? — Yes ; but I 
think the main point that is before me is that 
we ought to liaA^e as long a right in copyright, 
as it is possible to obUiin, for very practical 
reasons. Within the last 10 or 20 years photo- 
graphy has made enormous strides as a com- 
mercial business. There is scarcely anv branch 
of industry aow in which photography is not 
applied, and the strides within the last few 
years, eyen the last five years, have been very 
great. We are now reaching a point where 1 
conceive photographic negatives to be absolutely 
invaluable, that is to say as a means of taking 
instantaneous continuous pictures by the hundred 
a minute of some events which can never be 
taken again ; possibly one negative only of one 
particular event will exist. 

2420. For instance, the prize fight at the 
Aquarium? — Or any other more important 
ceremony. It might just be that there was only 
one film of that sort taken, and that it was of an 
historical event which years afterwaixls must go 
on increasing in value. Even now they are 
making photographic surveys of places of 
historical interest in diiferent parts of the 
country, which will be invaluable records both 
of the condition of the country and its geological 
formation, and of buildings which in the next 
hundred years will have aisappeared, and those 
negatives must increase in value. 

Viscount Knutfiford. 

2421. You are now arguing in favour of having 
the same increase of time as fine arts ? — The 
longest possible copyright that can be given by 
the Act. Then speaking from our own point of 
view, as photographers of views, we find that 
many negatives go on steadily increasing in 
value. I nave records before me going back to 
the last 35 vears from our own rei^ister, in which 
we are still entering to-day orders from negatives 
taken all that time back, and Ave could hardly 
place a value upon them; they form a large 
value of course ni the assets of a limited com- 
pany like ourselves, hokling many thousiinds of 
such negatives. 

Chairman. 

2422. With regard to cinematographs; can 
you renew them ^ — You can dupliciite them. 

2423. So that when one set wears out by being 
constantly subjected to the process of being 

exhibited 
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Chairman — continued. 

exhibited, you can renew them and make 
another ? — You ought to renew them at the first, 
before the first subjection. 

2424. You can have several batches, can you ? 
— Before the first film becomes worn you can 
duplicate it, and you will get something nearly 
as good. But still the ownership of that 
particular film, if there should be only one 
taken, of a public ceremony or event, which 
at the present time is practically what is 
done, must become of very great value; 
there are cinematographs of the Jubilee 
ceremonies and other things by which an 
enormous sum of money has been made by 
exhibition. Then should coloured photography 
make a few more strides, if we should be able to 
get a coloured photograph through the camera, 
I think then the question of the value of photo- 
graphy as against an artist's conception will be 
a very disputed one. If we can get a photo- 
graph from nature of what we see, a fine sunset 
or 'a living group, with the facilitv of a photo- 
graph and the colours of nature, tfte position of 
photography will be a very strong one as to 
Avhich is the finest art. At the present time we 
can do so, but not on one plate. The actual 
subject seen, and seen alive, can be reproduced 
in colour, and put on permanent record. It 
only wants a few steps m advance of that to 



CAairman— continued. 

make a veiiy valuable position for photography, 
and we must look to the future as well as to our 
experience in the past. Photography is going 
to oe a more important subject tnan ever. 

2425. Have vou anything to say about the 
draft of this Bifl ; what do you say to the defini- 
tion of photograph; do you agree with it or 
not. One of tne witnesses told us the definition 
of photograph would not work, but he had no 
alternative to put before us ; you will find it at 
page 11, line 14 : " The expression * photograph' 
shall include the photographic negative or posi- 
tive, and any prints or copies made therefrom " ; 
have you any objection to that definition ^— I 
think not ; 1 think it covers everything. I 
think it covers it sufficiently, because "either 
negative or positive " must be the original of 
any print or the copies that follow. 

2426. Have you anything else you would like 
to call attention to ? — We want to be free from 
the need of registration. 

2427. You have told us you are satisfied with 
the registration as it at present exists under the 
Act of 18G2 ? — Yes, I have spoken of the vahie 
of old negatives, which is very considerable. I 
think that is all. 

[The Witness is directed to withdraw. 



Mr. EUSTACE FRITH is called in; and Examined, as follows: 



Chairman. 



of 



2428. You are the Managing Director 
Frith and Co., Limited, Reigate ? — Yes. 

2429. And you are the owners of many thou- 
sands of copyright pictures, including views 
taken in all parts of the world ? — We are. 

24:^0. I understand that you obiect to^ the 
compulsory registration of photographs ? — ^Yes. 

2481. Will you tell the Cbnmiittee your 
reasons ? — It would put us to such serious ex- 
pense as to be almost prohibitive. We have 
never had any difficulties whatever in making 
aiTangeiiients with publishing houses hitherto, 
whether the photagraphs were registered or not. 
As a matter of fact we can only aftbrd to register 
a verv few photographs, and if we were com- 
pelled to register tliem all it would mean a very 
serious outlay indeed, amounting to many hun- 
dreds a year. It is only done in the case of 
some very special negative. 

2432. 'What is the cost now of registration I— 
1 believe it is a shilling each. 

24H3. Then I suppose there is the trouble, 
•which practically costs you a good deal more 
than a shilling ?— I was not allowing any extra 

•sum at all. 

2434. But supposing that that l.s. fee could 
in any way be done away with, would you have 
the siimc objection to registration ? — Jsot at all. 

Viscount Knntsffyf'd. 

2435. Supposing by accident you did not 
register, the copyright, according to this Bill as 
now drawn, is lost. If you do not eftect regis- 
tration of copyright, by Sub-section 2, of Sec- 
tion 16, " within six months from the date when 



Viscount Knuf^ifoTtl — continued. 

the person who is bound to register became en- 
titled to such copyright or interest, or within 
such further time as the High Court or a judge 
thereof shall, with or without imposing tonus 
on the applicant, think fit to allow," then wdu 
lose sucn copyright ? — Yes, I had overlooked 
that ; I should like to^ withdraw mv answer. 

Cltah*7iian. 

2436. Then supposing instead of sajing that 
you should lose tne copyright if you did not 
register, some moderate penalty was inflicteJ 
jor non-registration, what should you say ? — We 
should very much prefer the present Act of 
1862 ; we have found that work throughout 
very well. We have always had the best possible 
relations with all the big publishing Tiouses. 
And again, with regard to registration, I think 
in some cases it would be impossible. For in- 
stance, an operator who was working in China 
or Japan would go for the whole season, and it 
would be a matter of impossibility to raster 
such negatives within six months. 

Viscount KnutHford. 

2437. Then the High Court could enlarge the 
time in such case i — But it would be a verv 
great expense registering so many negatives ; it 
would practically kill that branch of our trade 
altogetner. 

Ghairnuin, 

2438. Yoii say with regard to the term of 
copyright, that you do not see why photographs 
should be put below their present position under 

the 
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Chairman — continued. 



the Act of 1862 Their present position under 
the Act of 1862 is the death of the author, 
and seven years after. I suppose you mean 
that they should not be put in a different 
position from pictures? — Exactly. I think 
that the large sale for artistic photographs 
as such has arisen long since 1862. Before that 
time, of course, the only value of an artistic 
photograph almost was as a record of some local 
place. And then again I should like to say 
that I notice in this Bill that collotype and 
such processess are put above photography. We 
are ourselves collotype and other mechanical 
printers, but the basis of all such processes is 
photography, and where we do both, we should 
certainly place the photograph far above the 
collotype or the photogravure, as the case 
might De. 

Viscount Knutsford, 

2439. There is no such word in the Bill ? — 
Perhaps it is Uthograph mezzotints and en- 
gravings. 

Chairifnan, 

2440. That would include collotype, you mean. 
" The expression ' engraving ' shall mean any 
work executed upon any material whence by 
an^' process, whether immediately or mediately, 
prints may be taken and multiplied indefinitely" ? 
—Yes, I gather so. 

2441. That includes collotype, you think ? — 
Yes, and of course photography would also be 
the basis of many of those other processes 
specified. 

2442. But with regard to the definition of 
" photograph," do you object to that. Y^ou see 
wnat it is. " The expression ' photograph ' shall 
include the photographic negative or positive 
and any prints or copies made therefrom " ? — 
1 think, so far as we are personally concerned, it 
would quite satisfy us; out I cannot imagine 
any case arising in our particular business where 
it would not answer every purpose of ours. 

Viscount Knutsford. 

2443. You would be quite satisfied if Clause 26, 



Viscount Knutsford — continued. 

which runs now, " The expression ' work of fine 
art ' shall mean a painting, drawing, engraving, 
or sculpture, or other artistic work, ran " draw- 
ing, engravinff or photograph or sculpture " ? — 
Yes, I think tney should all oe classed together. 



Chaimfhan. 

2444. I do not know that you would be quite 
satisfied with that. Would you be satisfied with 
the shorter term ? — No. 

2445. But if you come under that definition, 
then you get the question whether the work is 
original, or whether it is from somebody else's 
design; do you agree with that distinction? — 
I think it would be very difficult to make such 
a distinction. I think it would work much 
better if they were both classed exactly under 
the same head. 

2446. In that case you would have one term 
for all works of fine art, whether they were 
original or from somebody else's design ? — I 
think it would work best so. 

2447. You say that perhaps because of the 

Practical difficulties in the way of making a 
istinction, not so much from the idea that it 
is unfair to make the distinction ? — I do not 
think it would be very difficult to arrange it. 

Viscount Knutsford. 

2448. It does not injure the person who is 
entitled to the long term of copyright because it 
is an original work of fine art ; you do not lessen 
his term by raising jour term ; that must be a 
mere matter of sentiment. He does not like to 
be grouped with you, but his term is not injured ; 
the author of an original work of fine art is con- 
tented as we know with the term of the life of 
the author and 30 years after, and that is secured 
to him ; he is not injured, except as a matter of 
sentiment, by photography having the same 
term ? — No. 

ChxiirTYian. 

2449. Have you anything else to say ? — I 
think not. 

[The Witness is directed to withdraw. 



Mr. BULMER HOWELL is re-called ; and further Examined, as follows : 



Chainrian. 

2450. You have, I imderstand, some further 
points to brin^ before the CommittiCe ? — I may 
begin by making a criticism on the schedule of 
the Bill before you. There are some forms 
scheduled there, and I should like to point out 
that in Lord Herschell's Bill there were also 
forms scheduled which I personally agreed with 
the Registrar of Cop3adght at Stationers* Hall. 
I think, therefore, before this schedule is passed 
as it stands it would be desirable if the Com- 
mittee would invite Mr. Rivington*s opinion 
on the forms now proposed. And apart 
from Mr. Rivington's opinion, there is one 
objection, to my mind, to the very first 
form. There is a provision here that in 
each case of the regfistration of a work 
of art "a sketch outhne or photograph of 
the work must be deposited by the person 
requesting registration." That would be a very 

(0-23.) 



CAairma?ir— continued. 

difficult matter in practice, and not only difficult 
but expensive. At the present time it is 
optional. It is certainly desirable from the 
point of view of the party registering and from 
the point of view oi the party inquiring into 
the registration in order to see if he is within 
his rights in reproducing the picture, that there 
should be something that absolutely identifies 
the subject registered; but to make it necessary 
I think is rather a hardship. It is the practice 
in most cases to annex a copy of the photograph, 
because it is simpler to annex a copy than to 
describe it. To make it compulsory is a new 
proposal* 

2451. You say that this practice to annex the 
photograph to the registration form is not 
universal ? — No, by no means. 

2452. Sometimes there is a short description 
which will answer the purpose? — It would be 

Y very 
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Chairman — continued. 

very convenient if it could be done, but I say it 
is not practicable. In the case of a photograph 
it is often registered the day after it is taken, 
sometimes registered by description for that 
reason, because the copy which would in the 
ordinary course be annexed is not ready. 

2453. And I suppose to make a sketch of it 
sufficient to identify it would entail a certain 
amount of trouble and expense? — Certainly. 
Therefore with regard to that form and witn 
regard to all the forms scheduled, I think it 
would be very desirable to hear what the 
Registrar has to say. It seems to me with 
regard to the second form, for instance, " Form 
of Request for Registration or Assignment of 
Licence," the last column requires a great many 
more particulars to be given than the present 
registration requires. 

Viscount Knutsford. 

2454. I see that Mr. Rivington w^is before us 
last year, and he agreed to the schedules in the 
form in Lord Herscneirs Bill ? — That is so. 

2455. Therefore if we adopt those schedules 
we should practically have Mr. Rivington*s 
concurrence? — That is so. I myself went to 
Stationers* Hall and went through the forms 
with him, and they are agreed forms. 

Chairindii, 

2456. What is your next point ? — Going back 
to Clause 5, which was mentioned by Mr. Cutler 
in his evidence at your last sitting, I think Mr. 
Cutler said he did not quite appreciate the 
objections which were advanced by the photo- 
graphic interest to that clause; so I thmk I 
should like just shortly to state them. First of 
all, I object to the clause on principle on the 
ground that it is utterly unnecessary. 

Viscount Knutsford. 

2457. That is as to portraits ? — ^Yes ; 1 take it 
that that clause is directed against the photo- 
grapher if it is directed against anyone. It is 
extremely difficult to construe. 

2458. It was not in the leasi directed against 
photography. I am not speaking for the clause. 
I do not know who framed it, but it was based 
upon the point raised by the Royal Commission 
years ago in whom the copyright of a commis- 
sion picture was to vest ? — There can be no 
doubt about that, I think, as a question of law. 
I think the copyright in a picture which is paid 
for, if it is reserved, of course belongs to the 
person that pays ; if it is not reserved it passes 
away altogether. 

2459. But, I presume, the persons who drew 
this clause wanted to make it clear. It is found 
to be a ridiculous position that if there is no 
assignment in writmg by one person and no 
acceptance in writing by the other, then the 
copyright is lost altogether. It was to cure that 
fauft and to carry out what I think were the 
recommendations of the Royal Committee ihat 
this clause was framed. I am only pointing out 
that it is not in the least aimed at photography; 
it specially bore upon the case of portrait paint- 
ing ? — Perhaps one ought not to refer to the 
intentions of a clause. But at any rate in effect 
it would injuriously aifect photography. 



Cfuiirman. 

2460. Because now a lot of portraits will have 
copyright that had not copyright before. So 
that up to the date of this Bui passing, you 
would nave the right to copy a lot of portraits 
that are not copwight, and directly it passes 
every portrait will be cop3rrighted ? — That is not 
my point at all. Perhaps I may explain it. 

2461. However, that is one of the effects of 
the Bill, that before nobody had the copyright, 
the artist did not bargain for it and the sitter 
did not get it; and the consequence is that 
anybody who likes can take a snap shot at a 
portrait ? — Certainly, no one can or should have 
objections to the sitter having the copyright if 
he pays for the picture. But I say in such a 
case as that under this clause, supposing a man 
goes to have his portrait taken and pays for it, 
It will be impossible, if this clause is interpreted 
hteraUv, for the photographer even to stnke off 
a proof without the consent of the sitter ; it is 
an absurd provision. 

2462. If we took out the words " in writing," 
would you be satisfied ? — I think you might 
take out these words also in line 10, " make a 
copy of such work or to." 

2463. That is to say. he shall not be entitled 
to sell., distribute, let for hire, or exhibit ? — Yes. 

Viscoiuit Knutsford. 

2464. This is entirely aimed at paintings. 
The question was, in whom should the copyrignt 
be vested. The artists say, in the artist ; several 
people think it should be in the person who has 
the picture painted on commission ; and this 
provision assumes that the copyright remains in 
the artist, but of course the person who has got 
the picture must be protected against the artist 
making any replicas or any other copies of the 

ficture ; he must have his consent asked for ? — 
s that not provided for by an earlier clause of 
the Bill which it is not necessary to re-enact by 
this Clause 5, following it up by these severe 
penalties at the end of the clause ? 

2465. What clause do you refer to ? — Clause 
4, Sub-section (1). Clause 5 is not a declaratory 
section of the rights of the parties. 

2466. Clause 5 simply deals with portraits ? — 
Yes. 

Chairrnan. 

2467. But I believe, according to most people's 
interpretation of Clause 5, portraits would in- 
clude photographic portraits ? — Certainly that is 
so, I think; with regard to photographic por- 
traits, the law on the subject is already fairly 
clear. There is a decided case which I hold in 
my hand which I have been showing to Mr. 
Cutler. 

Viscount Knutsford, • 

2468. What is the case ?— Pollard v. The 
Photographic Company, a decision in 1888 of 
Mr. Justice North after serious argument by well- 
known counsel. It is reported in Law Reports 
40, Chancery Division, 1889, p. 345. If therefore 
there is any idea that this Clause 5 is necessary 
in order to protect the public, or protect the 
persons who pay against the practice of photo- 
graphers, there is no such practice to begin ^dth ; 
no photographer without the consent of his 

sitter 
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Viscount Kiiatsfard — continued 

sitter who pays would reproduce a copy of the 
phototi^rapn 

24(J9. Do you say that no photographer would 
do it without the consent of the person ? — Not 
without the consent of the sitter who pays. He 
rejjards it as the property of the person who 
pays. If any person were to act illegally or 
unfairly in that sense, this case I mentioned 
decides that the complainant, the sitter or the 
party interested, could get an injimction to 
restrain any unlawful dealing with the photo- 
j^raph ; so that it is not required, at any rate. 

Clutiyman. 

2470. That when you pay to have your photo- 
graph taken. But supposing you do not pay, 
supposing the photographer pays you ? — Tnen 
that of course is taken for publication, and the 
copyright is in the photographer. And, of 
course, if one consents to sit, one must be pre- 
sumed at the same time to have consented to 
copies being sold of the photograph. That is 
qiute a fair assumption. 

Viscount Knutsford. 

2471. But when a person is asked to sit, say 
as an eminent statesman, or magistrate of the 
county, you do not consider that* the photographer 
binds nimself not to put that photograph in 
his window ? — Clearly not. 

2472. You would also hold yourself justified 
in printing any number of copies ? — Quite so, if 
it is taken for publication. 

2473. It is taken for publication for a special 
work ; you are asked to be photographed as a 
magistrate of a certain county, and to appear 
amongst the magistrates in a book ? — Yes. 

2474. Would the photographers hold them- 
selves quite in their right in publishing it and 
putting it in their windows, quite separate from 
the other magistrates ? — I thmk whatever they 
might consider their strict rights in the matter, 
they would certainly abstain from making any 
use of the photograph that was not contemplated 
by the sitter. I should say that of all the 
photographers I know in the PhotoCTaphic 
Copyright Union, if a photograph was taken for 
an express purpose of that kind, I do not think 
they would consider themselves at liberty to 
make use of it for a purpose that was not con- 
templated. 

Chai'rnian. 

2475. But in such a case as that, you could 
always get over the Act by getting the consent 
in writing when the sitter came ; you could say 
" Of course, you do not object to the publication 
of the portrait ; " or you would send him a notice 
to say that he would be expected to sign some- 
thing to that effect ? — Yes, tnat woidd be so. 

2476. There could be no difficulty under this 
clause as regards that ? — No, I think not. But 
what I object to is the words " make a copy of 
such work, or to," in line 10 of Clause 5. 

2477. AVTiy should he be entitled to make a 
copy of such work against the wish of the 
owner ? — Provided he cannot sell it or distribute 
it, or let it for hire, or exhibit it, there cannot be 
any reason against his making a copy. 

(0.23.) 



Viscount Knutsfcn'd. 

2478. You get valuable consideration for taking 
the portrait of a person ; why should you be 
allowed to make a copy of it ? — You must make 
a copy of it to bring it into existence. That is 
the absurdity. It is not making a copy for sale. 

ChairTTian. 

2479. It is not necessarily for sale, because 
you might wish to give the copies to your 
friends ; that would be for distribution, I sup- 
pose ? — Yes ; I say those words " make a copy of 
such work or to " are unnecessary, and produce, 
if they remain, an absolutely absurd position ; 
because the photosrapher could not strike off a 
proof from the negative he had taken. 

2480. But if you are empowered to make all 
these copies you might keep the copies in a 
drawer and not distribute them ; but by-and-bye 
your son or grandson might distribute them and 
make a lot of money, very much against the 
wish of the descendants of the person whose 
portrait it is? — Then, at any time my son or 
grandson might be prevented. 

2481. But you must get to the fountain head. 
If one does not practically want these copies 
distributed against the wish of the person that 
is photographed, and there may be many reasons 
why it would be extremely unpleasant for them 
or their descendants, the only way to practically 
stop the distribution is to prevent tne person 
maldng copies 

Viscount Knutsford, 

2482. Why shoidd you be in a different 
position from the painter in that way ? If I 
nave my portrait taken by Wells, the copyright 
by this jBill will remain in him. Surely I am to 
be protected against copies being made by him of 
that portrait ? — I quite agree, but I think, from 
the nature of the case, it wants differentiating. 

2483. Not at all ; I might want to be taken 
in a particular uniform, for a particular occasion, 
but 1 do not want copies of that all over the 
shops. Possibly I might give consent, but you 
ougnt not to be able to make copies of a photo- 
graph without the consent of the person ? — Not 
even to strike off proofs ? 

2484. You can strike off the proof which is 
wanted. That is not public sale or didtribution? 
— It would involve the photographer getting the 
consent in writing, when the person sits in each 
case, to strike off copies, which would be absurd, 
because the sitter could not tell at the moment 
whether he would like particular copies struck 
off. The practice is to submit proofs. 

2485. You can get people to sign? — One 
never likes asking people to sign anything. 

2486. I know tnat is the point with the 
artists. They say " I cannot ask the person to 
give his consent." But on the other hand, you 
must admit that if I wish to be photograpned 
in a particular dress, which I may nave worn on 
a particular occasion, I do not want it in all the 
shops ? — I quite a^ee in that. 

2487. Au the Bill provides is that you must 
get consent. If you think it might pay to have 
them, you must ask my consent ? — it would be 
equally impossible, if you amended the clause as 
I suggest, to exhibit copies in shops ; and there 

T 2 is 
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Viscount Knutsford — continued. 

is not the slightest desire on the part of 
photographers to object to anything in the 
public interest. 

2488. There are photographers and photo- 
graphers. There are cases of people whose 
photographs have appeared in shops very much 
against tneir wishes ? — A party who is offended 
against has always his remedy. 

2489. What is his remedy? — His remedy is 
an injunction. 

Lord Hatherton. 

2490. A very expensive remedy ? — An expen- 
sive remedy for the party who has to pay for it ; 
but there is a clear remedy, because in this 
case (Pollard's) the complainant's case was 
objected to on the ground that he had no 
copjTight in the picture. 

Viscount Knutsford. 

2491. What do you want to do. Do you want 
to sell, distribute, let for hire, or exhibit any 
copy of such work without the consent in 
writing of the person who gave the order? — 
Certainly not. 

2492. Then why do you object to these words ? 
— I do not object to them. 1 only object to the 
words " make a copy of such work or to " ; I say 
let the clause run that no person "shall be 
entitled to sell, distribute, let for hire, or exhibit 
such work or any copy thereof"; and let it be 
" consent in writing " too. 

Chainnan. 

2493. But I do not think that meets the case. 
If you leave out those words then the photo- 
grapher may, if he chooses, make any amount of 
copies and stick them in a drawer. He says 
they are not for sale, distribution, hire, or exhibi- 
tion, but he may keep them for his own purposes, 
to look at, to please himself, and I do not think 
it should be allowed to a photographer to make 
anj^ copies other than those that tne sitter has 
consented that he should make ? — That is the 
practice. 

2494. There would be some difficultv about 
taking the consent in writing. You might put 
in some words to show that the consent must be 
presumed from the circumstances of the case ? 
— If you t-ike out the words " in writing," it 
would be better than leaving it as it stands. 

2495. Then, I suppose, in order to make the 
photographer quite safe against a customer 
taking an unfair advantage of liirn, he would 
have 10 get the consent of the customer in 
writing ? — Yes. 

Viscount Knutsford. 

2496. I should certainly prefer to have the 
consent in writing, because a photographer who 
would do that kind of thing woula readily 
swear you gave consent ? — No doubt. 

Clutinnan. 

2497. So that whenever you went to have your 
photograph taken you would have to sign some 
sort of form to say you wanted negatives sent to 
your house, or something of that sort? — Yes, 
that is so. I only want to prevent any deadlock ; 
it is hardly a vital question of principle. 

2498. Have you anything else to mention ? — 
The remedies that are given later on in the 
section, in the event of your offending, perhaps, 



Chairman — continued . 

in some cases unwittingly, are very severe ; for 
instance, the seizure of copies. A man may get 
an order from a magistrate and march into your 
photographic studio and demand to see all the 
copies you have got of photographs of so-and-so, 
and so-and-so. At any rate a severe penalty 
seems to me to indicate that the offence ought, 
at any rate, to be very clearly defined. 

Viscount Knutsford. 

2499. If anything has been impressed upon us 
during the sittings of this Committee, it is the 
immense importance of seizing copies ? — I quite 
agree, in cases where copies are sold in the streets, 
or in insignificant shops, that it is most useful in 
that case. I have, myself, found it so in practice. 
The right to seize copies is no doubt a very 
valuable one, but I do not think you want the 
right in a case such as this, where a man may 
really have offended against this clause unwit- 
tingly. I do not mind severe clauses, but I like 
where the clauses are severe, to define the offence 
very closely, and I cannot imagine that it should 
be an offence to make a copy of a work. 

2500. It would not be an unlawful copy, prob- 
ably. The power is to search for and seize im- 
lawfiil copies in any house, shop, or other place 
within the jurisdiction of the Court; ana the 
second case of seizure is "If any person shall 
hawk, carry about, sell, or offer for sale, any 
unlawful copy " ? — Yes. 

Cfiairman. 

2501. That would not hit vou in the least?' 
—No. 

2502. It is only Clause 8 you think mi^ht hit 
you — " Any court of summary jurisdiction, on 
being satisfied by the evidence of one credible 
witness that there is reasonable ground to suspect 
that unlawful copies of any work the subject of 
copyright under this Act are to be found," in 
some house or shop ? — Yes. 

2503. You object to that ? — I object to the 
severity of the penalty where the offence is so 
vaguely described. 

2504. I do not think there is anything so ven- 
vague about the offence ? — Then in this Bill at 
the same point, I suggest that those words should 
be omitted, that the offence should not be the 
making of a copy. 

2505. On the contrary, I should have thought 
that it was exceedingly desirable that those words 
should be in, having regard to Clause 8 ; because 
it might become known somehow or other that 
the photographer had got a drawer full of copies 
of a work. Y ou could not prove that he intended 
to sell, distribute, or let for hire, or exhibit them ; 
but it would be enough to show to a court of 
competent jurisdiction that you had good 
reason to believe that they were there in his 
possession ; and it seems to me that it is a 
reasonable safeguard that you should not be 
obliged to show that he intended to distribute, 
sell, or let for hire, or exhibit, but that the mere 
fact of his having them ought to be enough to 
enable them to be seized ? — If he were going to 
make an improper use of them. 

2506. But ca((it qvwestio what use he is to 
make of them, he has got them and ought not 
to have them ? — It is a case, I think, that does 
not occur in practice, and ought to be excluded. 

2507. It 



ON COPYRIGHT BILL AND COPYRIGHT (ARTISTIC) BILL. 



173 



30 June 1899.] 



Mr. Howell. 



[Continued. 



Viscount Kmdsford. 

2507. It is intended to meet the case for 
pictures ? — If you exclude photographs I shall 
oe satisfied. I think with regara to the action 
of photographers it is regulated by not only 
common sense and ordinary practice, but by 
what it still more binding, by case made law. 

2508. You say there is no necessity for special 
provision at aU with regard to photographs, and 
it ought to be limited to cases of portraits made 
otherwise than by photography ? — If it is 
required at all. I should not have thought it 
was wanted at all ; but I do not like asking for 
discrimination. 

CltairToan. 

2509. Is there anything else? — There is an 
important point in Clause 6 in the proviso at the 
top of page 4. That is a question of principle 
upon wnich I wish to say a few words. It is a 
proviso enabling the defendant in an action for 
penalties to have the right of proving to the 
satisfaction of the court hearing the case that he 
had no reasonable ground to suspect that such 
acts were infringements of any copyright. That 
I think is a reasonable provision if registration 
is not compulsory. If registration were aboUshed 
altogether it might be a very reasonable pro- 
vision, because tnere might be cases where it 
would be impossible for anyone to know, even 
if he took the greatest care, whether the subject 
was copyright or not. But in a case (as in the 
case of the registration of a photograph) where 
it is possible for a person who intends to re- 
produce a subject to find out by a very simple 
process, namely, going or sending to Stationers* 
Hall, whether the subject was copyright or not, 
I think it is hardly fair to leave it so much at 
large and to put the onus on the plaintifi: I 
very much prefer the provision in the Fine Arts 
Act, 1802, which does draw the distinction 
between offences committed knowingly by 
parties who may simply sell piracies, having 
procured them from someone else, and parties 
who themselves, from the nature of their 
occupation, must be presumed to have known 
what they were about m reproducing the subject. 
I do not think that clause can be improved 
upon. 

2510. What clause is that? — We tried to 
reproduce it in the draft of Lord Herscheirs 
Bill. 

2511. You prefer Lord Herschell's Bill ?— ]» 
prefer Lord Herschell's Bill very much. But I 
say I should not object to this if there were no 
rejifistration, I think it would be only reasonable. 
It is Section 6 of the Act of 1862, " Penalties on 
Infringement of Copyright." 

2512. Is that set out in Lord Herschell's Bill ? 
— Xot in the same language. I think Mr. 
Cutler will agree with me that we tried to 
reproduce it, but of course we had rather a 
difficult task, because we had to deal with copy- 
right in books at the same time. 

2513. Then you prefer Lord Herschell's clause 
to the section in the Act of 1862 i — I hardly go 
so far as to sjxy that. I prefer the section of 
1802 perhaps to anything, because one knows 
wliat It means by this time after 37 years' 
experience of it. 

2514. Which clause is it in Lord Herschell's 



CAairman— continued. 

Bill ? — It is " Legal Proceedings and Penalties," 
Clause 25, and following. We had to split it up, 
as it were, when we were attempting to deal 
with it in that BiU. 

Viscount Knutsford. 

2516. There is nothing there to answer to the 
words, " proves to the satisfaction of the court 
hearing the case that he had reasonable ground 
to suspect that such acts were infringements." 
There are no words of that kind in Lord 
Herschell's Bill? — No, that is why I prefer 
Section 6 of the Act of 1862, which draws the 
distinction, as I have said, between the two 
classes of cases, and with regard to the latter 
class of cases, that is the mere selling, it 
punishes for the sale, " knowing that any such 
repetition copy or other imitation has been 
unlawfully made." That is an absolute protec- 
tion. It would be utterly unreasonable to go 
into a stationer's shop and say, " you are selling 
a picture of so-and-so, which is a piracy of 
so-and-so's copjrright picture." You cannot 
punish him for that, unless you can prove 
that he knew it was a piracy. From the 
nature of his business, he being a mere 
distributor and getting his goods from a whole- 
sale man, it would be most unreasonable to 
punish him ; therefore what is known as guilty 
knowledge is necessary in that case. 

Chairman. 

2516. You say it ought to be the other way, 
that the proof should be on the person who sues 
for the penalty ? — No, not so ; I say it is so easy 
for anyone to say that he had no reasonable 
ground to suspect that what he was doing was 
illegal. 

Viscount Knutsford. 

2517. But he is to prove it to the satisfaction 
of the court. The court would say " what 
ground have you"? — He could be cross-examined 
upon it, of course, but the provision is that no 
action will lie. The action will in that stage be 
in course of being heard, with all the expenses 
of being heard, and then when you come into 
court a man would go into the box and say, " I 
did not know I was doing anything wrong." 1 
very much prefer the words of the Act of 1862, 
which defines when a man may be presumed to 
be doing wrong, and when he may be presumed 
not to be doing wrong. 

Chairrruvn. 

2518. That is a sort of matter I should have 
thought the judge could have put the case 
sufficiently clearly without any express provi- 
sion. But you say you prefer the express 
provision of the Act of 1862 ? — Yes, I prefer 
Section 6 of the Act of 1862. I do not think 
you can improve upon it ; I have never known 
it work any injustice. 

Viscount Knutsford. 

2519. Would you introduce the words under 
Section 6, that a person is not liable who " has 
caused or procured to be imported, sold, pub- 
lished, let to hire, distributed, or ottered for sale, 
hire, exhibition," and so on, " unless he knows 
that such repetition, copy, or imitation of the 

said 
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Viscount Knutsford — continued. 

said work, or of the design thereof, is unlawfulljr 
made " ? — Yes, he is the person who does it 
himself. 

2520. " Or knowing shall import " ?— Yes. 

2521. "Or sell, publish, let for hire, or dis- 
tribute " ? — ^Yes ; the latter part applies to im- 
porting, selling, letting for hire, and so on. But 
m the first part of the section there are offences 
distinguished from those. 

2522. There are two sets of offences. " If the 
author of any painting, drawing, or photograph 
in which there shall be subsisting copyright, 
after having sold or disposed of such copyright, 
or if any other person, not being the proprietor 
for the time being of copyright m any painting, 
drawing, or photograph, shall, without the con- 
sent of such proprietor, repeat, copy, colourably 
imitate, or otherwise multiply for sale, hire, 
exhibition, or distribution," and so on, that person 
will, for every such offence, forfeit to the pro- 
prietor of the copyright a sum not exceeoing 
101. ? — Yes, whether he knows or not. 

2523. There he has to prove consent ? — Yes. 

2524. Or else he is convicted ? — Yes. 

2526. In the second case it is " or knowing 
that any such repetition, copy, or other imitation 
has been unlawfully made, shall import into any 
part of the United Kingdom, or sell, pubUsh, let 
to hire, exhibit," and so on. There he has to show 
that he did not know ? — That is so ; there are two 
separate classes of cases, and I say in practice 
they work well. 

2526. But it is the same here, except that in 
this Bill the words are " no reasonable ground to 
suspect," and in the Act of 1862 it is " or know- 
ing " that the copies he was selling had been im- 
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lawfully made. In each case the man must have 
a defence. You bring your action. In one case 
he has to show there was consent of the owner ? 
—Yes. 

2527. You bring your action on the supposition 
that the owner had not given his consent. He 
has to prove consent ?— That is so, in the first 
class of cases. 

2528. In the other case, if he is accused of 
selling copies he has to show that he does not 
know they were unlawfully made ? — ^Yes, this 
clause groups the two togetner, and I think in 
practice will be found to work less justice than 
the present law. 

2529. It is the same point ; it is a matter of 
drafting, is it not ? — No, not only a matter of 
drafting. This clause joins the two cases in one, 
and applies the same right in the defendant to 
each class of cases. 

Chairman. 

2530. Have you any other point to mention ? 
— There is one other point only I want to men- 
tion, that is just at the beginning of the Bill 
Mr. Gambler Bolton is here, and he could tell you 
more than I can on the subject ; it is with regard 
to giving copyright to photographs made in the 
United States of America. I think reciprocity 
is needed there. If your Lordships will allow 
Mr. Bolton just to come back for a minute and 
tell you what happens with regard to photographs 
in America, what nas to be done in order to get 
a photograph copyrighted there, I think you will 
see that there is a necessity for reciprocity. 

[The Witness is directed to withdraw. 



Mr. GAMBIER BOLTON, f.z.s., is re-called ; and further Examined. 



Chairman. 

2531. Will you state your experience on the 
subject to which Mr. Bfowell has referred? — I 
believe one must either reside in the States or at 
all events one has to have his photographic prints 
made in the United States before it can obtain 
copyright there. I must ship out my negatives 
and have my prints made on the spot ; but not 
being able to do that, at the present moment mv 
photographs, which are selling in New York 
constantly at U. or 51. apiece, are being repro- 
duced in San Francisco ana other cities, and given 
away with a suit of clothes ; the customers buy a 
suit of clothes and one of these large photographs 
of mine, measuring 3 or 4 feet square, is given 
with it. I have no remedy whatever, and it is 
a loss to me of several huncteds a year. 

2532. How is it that you have them sold in 
New York? — There are several dealers in New 
York who import high-class photographs direct 
from here. But on the other hand, they nave been 
copied and are now being given away with a suit 
of clothes in San Francisco at the present moment. 
So that I do think we ought to ask for something 
from the United States. 

Viscount Knutsford. 

2533. I am afraid that is a question rather for 
the foreign authors in the United States, than 
for this Committee ? — ^Why should we volunteer 
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to give them copyright here in England, when 
we get absolutely nothing in return ? 

Chairman. 

2534. It was thought right to put that in, 
because at all events as regards works of fine art, 
there was no reciprocity between us and America, 
and in some respects American citizens were at a 
disadvantage as compared with England ? — Yes, 
that is the point. 

Viscount Knutsford. 

2535. It was raised first in Mr. Scrutton's 
evidence last year, at Question 3674; Mr. Scrutton 
says " Mav I say with regard to that copjn^ight 
with the United States, that I hope vour Lord- 
ships, in settling this Bill, will deal with the 
question at present outstanding of works of art 
in the United States, At present, owing to some 
unfortunate slip, they are not protected in England 
at all, and many citizens of the United States 
feel it as a grievance. I have had to advise 
peodle frequently that, owing to the wording of 
the Englisn Arts Act, they cannot get copynght 
in England for engravings or pictures made in 
the United States. The U nited States Law was 
passed upon the idea that United States subjects 
would be able to get copyright in England both 

for 
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for books and works of art, whereas at present 2536. Does that apply to other works of fine 

they only get it for books " ? — Our point is that art besides photographs ? — ^That I cannot answer^ 
we do not get it in the United States for photo- 
graphs at ah.. [The Witness is directed to withdraw. 

Ordered, — That this Committee be adjourned to Monday next, at Twelve o'clock 
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Viscount Knutsford. 
Lord Hatherton. 

Lord MONESWELL. 



Lord Thring. 
Lord Welby. 



The lord MONKSWELL in the Chair. 



Mr. JOHN MURRAY, is re-called ; and further Examined, as follows : 



Chairman. 

2537. You have come here with regard to the 
printing clause, what is called the Canadian 
Clause ? — The Canadian Compromise. 

2538. I understand that a question has arisen 
with r^ard to that clause as to whether it is 
likely to satisfy the wishes of the colonies. I do 
not know whether you have any information to 
give the Committee upon that point? — The 
question arose in this way. Mr. Daldy came to 
see me the other day. He has a very special 
knowledge of the feelmg of Canadians, owmg to 
his having been out there on a mission with 
regard to copyright, and he pointed out that 
while he entirely agreed with the clause as a 
perfectly equitable one, he was afraid that it was 
one that the Canadians would resent, and which 
went rather outside the compromise proposed 
and brought^ over by Mr. Mavor. We had a 
very long discussion upon the subject, and I 
ventured to point out that it seemed that the 
princinle implied by the compromise, as it stood, 
viz., the protection of printers only, was a very 
important one, because it not only affected 
Canada, but if it were adopted for Canada, it 
would extend to other colonies where the im- 
portation of editions in English sheets is very 
much more prevalent than it is in Canada; and 
on those grounds I would venture to support 
the proposed * amendment I consulted all 
my leading colleagues. I wrote to Messrs. 
Longman, to Messrs. MacMillan, Mr. Marston, 
Messrs. Smith and Elder, Messrs. Bell, Mr. 
Heinemann, Messrs. Cassell, and Mr. Fisher 
Unwin, and I have from them all a stroujg 
support of the amended clause ; they think it is 
a mir and reasonable one ; and therefore I may 
conlirm the behef that I expressed the other 
day, that I speak on behali of the British 
trade. The only suggestion that I would make 
comes from two or tnree of these gentlemen, and 
it is to this effect: That when anybody in 
Canada has become a licensee and has obtained 
a market for an English edition, either by 
printing over there or oy importing sheets, he 
ought to have the power to import copies of 
other authorised editions if he sees nt. I 
venture to think that that seems to be a per- 

(0.23.) 



Chairman — continued 

fectly equitable and reasonable clause; it is 
merely giving to the man who has purchased 
the rights, the power to import other editions if 
he likes. 

2539. You would suggest that to that extent 
this clause should be amended? — I would 
suggest that to that extent the clause should be 
amended. The words I have had suggested to- 
me are these: "Notwithstanding this prohibi- 
tion further copies of original authorised editions 
may be imported into such colony with the 
special sanction of the licensee." 

Lord Thring. 

2540. Would it not be much shorter to put ixt 
the words in the clause " without the consent in 
writing of the Ucensee " ? — ^That I believe would 
be very much simpler; it would prohibit the 
importation to such possession. 

ChairTnan. 

2541. '' Except imder such licence as aforesaid 
or without the written consent of the Ucensee " ? 
— Might I suggest, "Except with the written 
consent of the licensee." I fancy that would 
entirely cover the suggestion. 

Lord Thrin^f, 

2542. I think that you are, on the whole, of 
opinion that we had better stand by the clause 
as it is now ? — As regards the question of poUcy 
I would hardly venture to give an opinion ; but 
expressing my own view and the views of my 
colleagues, I may venture to say that we regard 
an Act giving protection to printers only in the 
Colony as one very undesiraole, because so very 
much of the trade with the colonies is done by the 
exportation from this country of special editions. 
Moreover, the protection of the printers is the 
main point of the American Copyright Act, 
which has caused so much ill feelmg and has 
been so much blamed, if I may use the word ; 
therefore I venture to think that if the Grovem- 
ment assent to that principle, and give away 
the whole principle, it will extend from Canada 
to other colonies, and that will become a very 
serious matter. 

2543. And I imderstand with regard to Mr. 
Z Mavor 
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Lord Thring — continue A 

Mavor that he did not give any definite opinion 
as to whether it was or was not within his com- 
promise? — I saw him three times and asked 
nim the question, and he did not give a definite 
opinion. 

Lord Welby. 
2544. It has always been my impression that 
the American law is simply a law for the pro- 
tection of printers. That is so, is it not ? — It is, 
entirely ; and even many Americans fully admit 
and regret this fact, but the printers were too 
strong for them ; under slightly different cir- 
cumstances this compromise as it now stands 
would affirm the same principle, on behalf of the 
Government, for all the Colonies — which I 
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venture to deprecate. If I might be allowed to 
emphasise one point I have touched upon it is 
this, that if what we call the printers* protection 
clause is airbwed to stand as it does, it will give 
to all the remaining colonies what they have never 
asked for, and what, so far as we know, they do 
not specially desire to have. If it is passed in 
that lorm it will affect the other colonies and 
affect English rights much more than I think 
anybody anticipates at present; because the ex- 
portation from England of English printed 
editions into Australia, for instance, and into 
India, is a very much larger trade than is the 
exportation of English editions into Canada. 

[The Witness is directed to withdraw. 



Mr. henry WHORLOW, is re-called ; and Examined, as follows : 



Chaii'mcin. 

2545. When you were here last you said 
that the committee of the Newspaper Society, of 
which you are the secretaiy, was going to con- 
sider the proposal in the Bill to grant a short 
cop3night m news. Has that committee met? — 
It nas. 

2546. And what is the result ? — I should like, 
with your Lordship's permission, first to mention 
a few facts. 

2547. First of all, who formed the committee ? 
— The gentlemen present at the committee 
meeting, which was nearly a fnll meeting, were 
Mr. J W. Rivington, proprietor of the "British 
Trade Journal,' president of the society; Mr. 
William Lewis, proprietor of the " Bath BLerald," 
vice-president ; Sir John Robinson of the " Daily 
News," an ex-president; Mr. Walter Scott, the 
proprietor of the " Rochdale Observer " ; Mr. G. 
E. Stembridge, of the " Birmingham Gazette " ; 
Sir J. A. Wulox, M.P., proprietor of the "Liver- 
pool Courier" and the "Liverpool Exwess" — 
an evening paper; Sir John Leng, MJP., pro- 
prietor of the "Dundee Advertiser" and the 
•' Dimdee Evening Tele^aph"; Mr. H. J. Palmer, 
Editor and Manager of tne " Yorkshire Post " ; 
Mr. Frank Glover, proprietor of the "Leamington 
•Courier" ; and Sir Hugh Gilzean-Reid, an ex- 
president of the society, and a former president 
of the Institute of Journalists, proprietor of the 
" North-Eastem Daily Gazette. 

2548. It appears that only one London news- 
paper was represented at tnat committee. Are 
there any other members of the committee that 
represent London newspapers who were not 
present ? — Yes, I received a letter on the morning 
of the committee meeting from Mr. Walter Wood, 
of the " Standard,* regretting his inability, owing 
to illness, to be present, otherwise he would have 
been there; ana Sir William Ingram, the pro- 
prietor of the "Illustrated London News," was 
also unable to attend. Those were the only 
two members absent from the committee. 

2549. Then your committee represents three 
London newspapers, the "Illustrated London 
News," the " Daily News," and the " Standard " ? 
— Just so ; and the " British Trade Joiunal," I 
may say, represents trades journalism. We try 
to ma&e the committee as representative as 



Cha iniutn — continued. 

possible, and also, to a certain extent, propor- 
tionate to the various sections; that is to say, 
there is a larger representation, necessarily, of 
provincial over London members, seeing that the 
society is composed of over 300 provincial papers, 
and 50 odd London papers. 

Viscount Knviafoi^. 

2550. With the exception of the " Standard " 
and the " Dailv News," there is no paper that is 
likely to spend a large sum of money in getting 
foreign intelligence ? — Oh, ves. I am afraid a 
false impression prevails about that. Some of 
the provincial papers spend as much money on 

K'^ting news at hrst hand from abroad as the 
ndon papers do. Papers like the " Scotsman," 
the " Mancnester Guardian," and leading provin- 
cial papers, have as biff concerns, as much- 
enterpnse, as large circulations, and as impor- 
tant circulations as some of the London 
papers. 

2551. Can you mention anv case in which 
those papers got information which the London 
papers had not ffot, from independent sources ?— 
I could not, ofl-nand, give you an instance, but I 
have no doubt there are numerous instances. 

2552. You would not contend that they should 
be placed on a par Avith London papers, so far 
as getting information at considerable expense is 
concerned, would you ? — ^Yes, I should place a 
dozen of the leading provincial daily morning' 
papers on the same level as any London paper, 
with the sole exception of the "Times," which 
stands distinct and apart from all newspapers in 
the world. 

Lord Welby. 

2553. You mean that they have a considerable 
staff abroad, directly supplymg them with views ( 
— Yes, that is so ; and some of those papers are 
more enterprising in certain directions than even 
the London papers, when they take up certain 
subjects, and take an interest in certain matters 
which they consider of importance to the 
country. For instance, I had an important 
conversation with the late Mr. Talbot Barnes, of 
the " Leeds Mercury," some years ago, who had 
an idea at that time that neither the London 

new&{^pers 
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Lord WelJby — continued. 

newspapers nor the Press Association paid suffi- 
cient attention to colonial matters, and he was 
Srepared — in fact,! believe the "Leeds Mercury" 
id, of its own initiative, take steps then for 
obtaining very important infonnation from 
special correspondents of their own in the 
localities which Mr. Baines referred to. 

Viscoimt Knutaford. 

2554. And what resolution has your associa- 
tion come to ? — If the noble Lord in the Chair 
will permit me, I should Hke to refer to what 
transpired at the last meeting of the committee 
on three points. I informed the committee 
that there was ground for believing that a pre- 
ponderance of opinion existed amongst the 
newspapers generally, especially the provincial 
newspapers, against the proposal to make news 
the subject of statutory copyright. I was in- 
formed oy your Lordship, after I had given my 
evidence, that if I could fiimish the Committee 
with evidence showing that such was the case, 
there was a probability that this clause would 
not remain in the Bill. 

2555. No; the observation of mine that has 
been quoted in the papers was, that if the "Times" 
and the other lar^e London papers were represented 
in your association, and if your association then 
came to a resolution with perhaps a division, 
but if the majority came to a resolution that 
this clause was not wanted, then probably it 
might go out of the BUI ; but I did not know 
then that only the " Standard " and " Daily 
News " were represented ; I thought you said 
that all the London papers were represented in 
your association? — They are in the society; 
the " Times " and all the London papers are 
members of the society. What I nave been 
asked for just now was how many London 
papers are represented on the committee. 

CIiaivTnan. 

2556. The Newspaper Society are not by any 
means unanimous m the matter, the " Times " 
being against you ? — The committee are unani- 
mous. 

Viscount Knutaford. 

2557. Your committee of the Newspaper 
Society ? — Yes, our committee of the Newspaper 
Society. It is true that the noble Lord on the right 
of the Chair made the remark which he refers to ; 
but subsequently the noble Chainaan informed 
me of this — I think he used this expression — 
I have the report here ; I have taken the liberty 
of printing the official report of the evidence. 

2558. You cannot do that ; it is a breach of 
privilege to print and circulate the evidence you 
nave given before the Committee ? — I thought 
your Lordships would wish, when the news- 
papers were asked for their opinion, that they 
should be in possession of what had passed. 

2559. Certainly not; it is a most improper 
thing to have done ? — I did it quite innocently. 

2560. As a matter of fact it is a very improper 
thing to have done. You must not publish it 
and circulate such e\idence ? — It has only been 
sent privately to our members ; it has not been 
published. 

2561. I advise you not to do it again? — The 
remark I referred to of the noble Lord in the 

(0.23.) 



Viscoimt Knutsford — continued. 

Chair was, "I think it would depend upon 
whether the opinion of your committee was. 
passed by a decisive majority." 

ChaiT'Tnan,] That was as to whether we should 
hear you or not ; that if your committee was 
practically unanimous we would take it that 
that committee backed up your evidence for 
what it was worth. 

Viscount Knutsford. 

2562. If that committee consisted of the 
London papers; but it does not? — The com- 
mittee is representative of the London papers. 

Lord Tiering. 

2563. Be good enough to ^ell us how it repre- 
sents the London papers ? — The London papers 
have a voice in the election. 

2564. Are you talking of the committee of 
the Newspaper Society ? — ^Yes. 

2565. Then tell us what the constitution of 
the society is. How many provincial papers are 
there on it? — There are 300 provincial papers 
on it. 

2566. How many London papers are there ? — 
All the London papers are on it. 

2567. And how many are those ? — ^I have them 
all here. I am able to place in your Lordships' 
hands a list of the papers belonging to tne 
society (handing in the same). 

2568. Did the London papers appear at the 
meeting? — ^The London papers are represented 
at the meeting by their own elected repre- 
sentatives. 

2569. By whom? — Sir John Robinson and 
the two gentlemen who, I have mentioned, were 
preventea from being present. 

ChairTTian. 

2570. Then Sir John Robinson was the only 
man there representing London ? — But two 
others wrote expre^ing regret at their absence. 

Lord Thring. 

2571. What part did Sir John Robinson take ? 
—He said that, after giving the matter careful 
thought, he had arrived at the opinion that any 
attempt at setting up copyright m news would 
be mischievous and against the interests of the 
Press. 

Viscount Knutafmxl. 

2572. You came to some formal resolution, 
did you not ? — ^Yes ; the step taken in accordance 
with the promise I gave the Committee was to 
issue this circular to all our members. This is 
a circular asking them to answer certain 
questions {handing in the same). 

Lord Welby. 

2573. Will you tell us how the committee is 
appointed ? — 6y open voting at the ' annual 
meeting, at which all members are entitled to be 
present. 

Chairman. 

2574. What resolutions did you come ro ? — 
I have also here a summary of the replies, 
which I should Uke to give. 

2575. Then there is no resolution, but simply 
replies to these questions were put in when the 

z 2 committee 



180 



MINUTES OF EVIDENCE TAKEN BEFORE THE SfiLKC^ ^^MITTEE 



7 Jidy 1899.] 



Mr. Whorlow. 



[Continv£d, 



Chairman — continued. 

committee met ; was that it ? — I wish to place 
vou in possession of the information that was 
before the committee of the Newspaper Society, 
when they passed their resokition. 

2576. If you please ? — The circular which you 
liave before you was sent out altogether to 369 
members ; the replies received up to the present, 
without sending, I may say, a second circular, 
which is generally necessary in these cases (we 
only had a few days), were 105. 



Chairraan. 



Lord Thring, 

2577. One hundred and five out of how many ? 
Three hundred and sixty-nine. 

2571. That is what it is now ?— Yes. If I had 
had time I could have got a more exhaustive 
set of replies ; it is always our experience that a 
circular of this kind does not get more than that 
proportion. We frequently send out circulars 
askmg the opinion of members, and we have to 
"whip them up afterwards. 

Viscount Knutaford, 

2579. Tell us what was the proportion of the 
replies ? — The committee did not look upon this 
merely as a question of counting noses ; they 
recognise that the reply of one paper may have 
greater weight than the reply of another, whose 
interests are different. We find that a large 
majoritjr of our weekly paper proprietors looked 
upon this as a matter that did not concern them 
to any extent, and the proportion of replies is 
very small; that is to say, out of 300 weekly 
papers only about 36 replies have been received, 
and in three or four cases the circular was 
written across "This is not a matter that in- 
terests weekly papers." The total number of 
replies was 105 ; of those 105, about 50 came 
from daily papers, morning and evening. 

Lord TtiHng. 

2580. Provincial papers? — London and pro- 
vmcial. 

Viscount Knutsford. 

2581. How many London papers ? — Altogether, 
three London papers. 

Lord Thring, 

2582. Do you mean morning papers or even- 
ing? — Two London morning papers, and one 
evening. 

Lord Welby, 

'2583. That is, three replies out of 50 ? — ^Yes. 

Chairman. 

2584. Fifty replies from daily papers altogether, 
London and provincial ? — ^Yes, 50 daily morning 
and evening papers. 

Lord Welby. 

2585. The list of London papers here is about 
51 or 52 ?— Yes. 

2586. And you had replies from only three ? — 

Yes. 

Viscount Knutsford, 

2587. We are now on the replies. There were 
105 replies; of those, 36 were from weekly 

Eapers, which you can put out of consideration, 
ecause the weekly papers have nothing to do 
with it ? — Precisely. 



2588. Then that leaves 69 repUes ? — In r^rd 
to the first question as to the clause itself 27 
daily morning newspapers, including two London 
morning papers, replied. 

Viscount Knutsford. 

2589. Which were the two London papers ? — 
There were more than three; there were six 
London papers that replied altogether. 

2590. But you said 27, including two London 
papers ; I say, which ? — But I said there were 
only three London papers replied just now. I 
omitted to take in another column. There were 



SIX. 



CJiaii^man. 



2591. Two London papers only replied to the 
first question ; is that it ? — Precisely. 

Lord Thring. 

2592. Please say whether they are morning or 
evening papers ? — I should like to submit to 
your Lordsnips whether, seeing that in that 
circular it was stated that the replies would be 
considered private and confidential, I ought to 
mention the names. 

Viscount Knutsford."] Then I do not think 
your evidence is worth much ; I quite see your 
point, but with us it is a question of what the 
papers were. 

ClvairTYian. 

2593. However, you say that 27 provincial 
and two London papers replied? — Yes, to the 
first question. 

2594. Daily papers ? — Precisely. 

2595. What answer did thev give? — Before 
answering I should like to say at tnis point, I should 
like the Committee clearly to understand I am not 
here for the purpose of asking your Lordship to 
take the vermct of the Newspaper Society; I have 
merely been asked to come here and let 
you know what the opinion of the com- 
mittee is. We do not arrogate to ourselves 
the right, in giving you this information, to say 
that it represents the views of all. I wish par- 
ticularly to let it be understood that I have no 
mandate to speak for the "Times" in thi.s 
matter; and mrthermore, we look upon the 
opinion of the " Times " in this matter as one 
\\^ich must outweigh the opinion of any other 
individual newspaper, and perhaps the opinion 
of a good many provincial newspapers put 
together. 

2596. But can you not answer the question. 
There are 27 daily papers and two London 
papers that answered tnis first question. In 
which sense did they answer it ? — ^Twenty-seven 
daily morning newspapers answered the first 
question in the negative. They did not approve 
of the clause. 

2597. Were there no answers in the contrary 
sense ? — Four, including three London papers, 
were for the clause. Now of the evening papers 
15 dailies, including two London papers, opposed 
the clause. Three aaUies, including one London, 
are in favour of the clause. 

Lord HatJterton. 

2598. And those London papers were all 
evening papers ? — ^Yes. 

2599. I think 
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Lord Welby. 

2599. I think you said 15 dailies, including 
two London, opposed the clause ? — Fifteen daily 
•evening papers, including two London. 

Chai/nnan. 

2600. Then the London papers were pretty 
equally divided in opinion. Eight gave in theur 
opinion, including the evening papers. You say 
two London daity morning papers said " No," 
and there were three London morning papers 
said " Yes " ; that is five altogether. Then there 
were two London evening papers said " No," and 
one London evening jjaper said "Yes." Then 
altogether there were eight London papers that 
voted ? — ^Yes, four on each side. With regard to 
the second question as to whether there was any 
need for special legislation, 25 daUy morning 
papers, including two London papers, replied in 
tha negative. Three daily mommg papers, in- 
cluding two London, were in favour of an altera- 
tion. Of the evening papers, 14 daily evening 
papers, including two London papers, replied in 
the negative ; two, including one London paper, 
in the affirmative. That is four London papers 
against legislation, and three papers in mvour 
01 it. 

2601. Do you wish to say anything more ? — 
With that mformation before them the com- 
mittee of the Newspaper Society met, and after 
considering not only the answers but the analysis 
of the answers, and the reasons given, the follow- 
ing resolution was carried unanimously : " That 
the Newspaper Society having taken the opinion 
of its members is not favourable to any change 
in the present condition of the law with reference 
to copyright in news, and especially disapproves 
of Clause 12 in the present rfill." 

2602. You say that was passed unanimously ? 
— Unanimously by those present at the com- 
mittee meeting. 

Lord Thring. 

2603. This is not the replies ; this is the com- 
mittee only ? — ^Yes, this is the committee basing 
its opinion upon the general tenor of the replies. 

Chairman. 

2604. Not only the replies, but the reasons; 
you have reasons given for the replies in many 
cases? — I was told that the committee would 
require reasons as well. I have summarised the 
reasons riven because we had a great many. 

2605. What is your siunmary? — Taking a 
number of reasons all given in different language, 
I have attempted to give the substance of them 
in a short phrase. The first is " That legislation 
upon the tines laid down in the Bill would em- 
barrass the Press " (I am using their expressions), 
" lead to endless friction, give rise to vexatious 
litigation, and is impracticable," that is, imprac- 
ticable in operation. The next reason is, "That 
the system of ioumalism as carried on in this 
coimtry depends largely upon the unrestricted 
circulation of news and the liberty of quotation 
within feir and reasonable limits, allowed or 
tacitly approved of, and acquiesced in by journal- 
ists generally." Again, " That the establishment 
of an exclusive right for a stated period to dis- 
seminate news, possibly of great national impor- 
tance, is contrary to public policy," and finally, 

«).2.^.> 



Chairman — continued. 

'' That the law as it stands affords adequate pro- 
tection, and has hitherto been found in practice 
sufficient to prevent dishonest or unfair appro- 
priation of news." 

2606. And on the other side are there reasons 
given in favour of legislation ? — No ; all I have 
to say on the other side is that in many instances 
the small minority of the papers that approve 
the general principle of the clause disapprove 
of the clause in tnree respects: First, the 12 
hours' limit is considered to be totally insuffi- 
cient. 

2607. What do they propose, 18 hours? — Some 
18 hours, some 24 hours. Secondly, the system 
of imposing a penalty of so much per copy of the 
paper issued is very strongly objected to, because 
m the first place it means an enormous maximum. 
A paper with a circulation of 50,000 copies would 
be liable to a penalty of 100,000?., but more 
especially the objection is that it would lead to 
unpleasant inquiries as to the circulation of the 
papers ; and six out of seven express the opinion 
that if such a clause as that proposed is carried 
it ought to include home news as well as foreign 
news. I think that is the general opinion. 

2608. Is there anything more you nave to say ? 
— I think I have given you the information you 
asked me for. 

Viscount Knutsford. 

2609. You state to us that from your knowledge 
the great majority, or a large number of these 
provmcial papers, spend ' considerable sums in 
obtaining for themselves independent informa- 
tion? — I have no doubt about it; very large 
sums. 

Lord Thring. 

2610. Would you be good enough to state what 
papers ? — Yes, with pleasure. 1 may mention 
off-hand half-a-dozen papers which stand on 
the same level both as to enterprise and the 
money they expend. I will take the " Scotsman," 
the " Glasgow Herald," the " Manchester 
Guardian," the "Birmingham Daily Post," the 
three great Liverpool papers, and in fact, going 
througn all the great towns in the kingdom, you 
will find that there is at least one paper which as 
a commercial concern, and as regards enterprise 
is quite on the same level as any London news- 
paper, with the exception of the " Times." 

2611. Do you know which way those papers 
voted ? — Yes, I have been also able in addition to 
obtaining the opinion of the committee of the 
Newspaper Society, to ascertain the opinion of the 
Press Association and the management of Renter's 
Telegram Company, both those great leading 
news agencies also entertain the same opinion 
as the majority in the Newspaper Society, 
namely, they totally disapprove of tne clause as 
it stands, and on the whole they prefer the 
present law, as they believe that it affords them 
adequate protection. On one of those com- 
mittees two or three of those great papers I 
have mentioned were represented when this 
matter was discussed. 

2612. You are, I think, the manager of tho 
Press Association ? — Secretary. 

2613. WTiat is the Press Association? — ^A 

co-operatiye 
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Lord Thring. — continued. 

co-operative news agency consisting of all the 
leading newspapers in the provinces which com- 
bined, at the tune when tne Grovemment took 
over the telegraphs in 1869, for the purpose of 
collecting their own news in London and redis- 
tributing it in the provinces. 

2614. Is not the Press Association altogether 
an agency for provincial papers, with an office in 
London ? — ^Entirely, so far as proprietorship is 
concerned, but it supplies a large amount of 
news to London as welL 

2615. But you suppjy the provincial papers 
with news ? — ^All news over the whole globe. 

2616. What does the Press Association pay for 
its foreign news ? — Going on for 20,000i. a year. 

2617. The Press Association does ? — Yes. 

2618. And does it disseminate that foreign 
news to the provincial papers? — To the pro- 
vincial papers, yes. 

2619. Of course I need not ask you, you are 
aware, that the "Times" (we need not go into 
particulars), spends more in getting foreign news 
than any other newspaper ? — Precisely. 

2620. Then you say that the existing law 
sufficiently protects the news. Of course you 
are aware, as everybody is, that the evening 

gipers and provincial papers copy foreign news 
om the " Times " and the other papers, are you 
not ? — I believe that the " Times ' is looked 
upon all over the world as the original fount of 
information. 

2621. Of foreign news ? — All kinds of news. 

2622. And the best information ? — The best 
information, undoubtedly. 

2623. And the most expensively obtained ? — 
Yes. 

2624. And you told me the last time you 
were here that you thought it just that expense 
incurred in procuring news should be protected? 
—I did. 

2625. And you think so still? — I think so 
still. But at the same time I made the remark 
I believe that the " Times " viewed this matter 
from a " Times' " point of view, which was a 
unique point of view. I am looking at it, or 
the newspaper society does rather, from the 
general journalistic standpoint. 

2626. Is it not a fact that the provincial 
newspapers as a general rule and the evening 
papers get their information from the " Times " 
or from some other London morning paper ? — 
Decidedly not, distinctly not; they get their 
information direct, and they pay for it. 

2627. Their foreign information ? — Certainly. 

2628. Then how do you mean that the " Times " 
is the source of all information ? — ^Taking the 
"Times'* and putting it in comparison with 
other newspapers in this country and news- 
papers all over the world, it stands at the top of 
the list, and I think every editor of every news- 
paper would consider it his duty to read his 
" Times " in the morning. 

2629. Then I repeat the question: Do you 
mean to tell me that the provincial papers and 
the evening papers do not copy foreign intelli- 
gence from the " Times " ? — They do not copy 
foreign intelligence from the "Times." They 
get their foreign intelligence from the Press 
Association which works in concert with Renter's. 

"2630. Where does the Press Association get 



Lord Thring — continued. 

it? — The Press Association and Renter's work 
jointly. Renter's collect through its agents 
foreign news from various parts of the world 
and supply it direct to the London papers, and 
the Press Association pays Renter's an annual 
sum for the privilege of retailing the informa- 
tion to the provincial papers ; and all the pro- 
vincial papers, both morning and evening, pay 
their quota towards the expense of collecting 
the news. 

2631. Then do jou say that the provincial 
papers obtain their information entirely from 
Renter's and pay for it, their forei^ information ? 
— ^They obtam aU the information they can 
through Renter's ; and th^ first edition of all the 
provincial morning papers consist entirely of 
news which the paper has collected itself or 
through its agency, and that it has paid for. A 
custom exists of publishing in addition to the 
earlier editions of the provincial papers, what are 
called " Town editions " that come out at about 
nine o'clock, and the London representatives of 
these large provincial papers wire down ov^ the 
private wires brief extracts of the most im- 

Sortant items from the London newspapers. I 
o not know whether the " Times " objects to 
that or not, but generally speaking it is not 
objected to by the London papers, because they 
are always quoted. 

2632. But the principal information then is, as 
you have stated, telegraphed from the London 
morning papers to the provincial papers ? — In a 
very bnei form. 

2633. But the principal information is what I 
asked you? — Exclusive information perhaps. 
If comparison is made any day of tne 
London and provincial papers, including the 
"Times," you will find that the bulk of the 
foreign news is identical It is put in different 
form. 

2634. But the most expensively acquired 
information is, as you admit, obtained from the 
morning papers and telegraphed to the pro- 
vincial papers. Is that so or not? — I beheve 
that is done, but it is not done against the wiU 
of the London papers themselves. 

2635. I did not ask you that, but is it not the 
fact that the information that costs certain 
London papers the greatest ex{)ense is tele- 

fraphed and used by the provincial papers ?— 
list in the same manner as any important news 
appearing in a bis; provincial paper would 
immediately be wirea to London. 

2636. Still it is so ?— That is the system of 
interchange — free flow of information. 

2637. As a matter of cmiosity I should like 
to put this telegram into your hands {havding 
a telegraTn to the vritness). It is headed 
'' Renter's Agency," is it not ? — Yes, through 
Renter's Agency. 

3638. Then the next thing is " Central News 
Agency " ? — ^Central News Agency. 

2639. Does that mean telegraphed ? — It pur- 
ports to be a telegram from Bom Day tel^raphed 
on the same day as Renter's. 

2640. Does it purport to be so ? — It purports 
to be so. 

2641. I am informed that it was entirely got 
out of the Army List and never telegraphed. 
Can you tell me whether that is so ? — lam not 

at 
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at all surprised to hear your Lordship say so> 
but it is a thing that any honest journalist would 
totally disapprove of. 

2642. But that is the case with that particular 
instance ? — I have not examined it, ana I cannot 
say for certain, but I say I am not surprised to 
hear your Lordship say so. 

2643. Then I understand the result of your 
evidence to be that it is true that the provincial 
papers get their most expensive intelligence 
nrom the London papers, but that they think 
they have a right to do it; that it is not 
generally objected to and that it is just ? — ^No, 
I cannot subscribe to that ; I do not admit it. 

2644. Do you admit that it is just ? — I admit 
that they quote special items from the London 
papers but with the tacit approval of the London 
papers themselves. But the most expensive 
news that they publish and the most important 
news that they publish is that which they collect 
.and pay for themselves. 

Viscount Knutaford, 

2645. From Renter's, and then j^assing through 
your Press Association ? — And their own personal 
correspondents. During the war between Spain 
and Cuba, Renter's were the principal source of 
information to all the papers ; but several pro- 
vincial papers had their own special corres- 
pondents on the field of battle. 

2646. Are you aware that in as many as eight 
of our colonies protection is granted to news ? — 
Yes. 

2647. And to a much greater extent; a 
larger number of hours? — ^Yes. 

Lord Thmng. 

2648. What harm will this clause do you if 
yon get the information bv yourselves, ft will 
do you good, because it will enable you to pro- 
tect your own infonnation ? — I have endeavoured 
to give the reasons in the summary I have read. 

2649. Give me your own reasons now why, if 
you really obtain the greater part of your foreign 
information for yourselves, this clause would do 
you any harm at all? — The objection to the 
clause is that it sets up a new principle entirely. 

2650. I do not care about that, and it does not 
set up a new principle. You are well aware that 
supposing a bookseller gives 20,000i. for an 
iQustration for a book, ne is protected and 
nobody can pirate it. If a man gives 10,000i. 
for a telegram, why should it not be protected ? 
— We beueve there is ample protection under 
the present law, and all past experience shows 

othat to be the case. 



Lord Thring — continued. 

2661. Then the clause will do you no harm. 
If your statement be the feet that the provincial 

Sapers generally supply themselves from in- 
ependent sources with the expensive foreign 
intelligence, this clause will be in your favour, 
and not against you, obviously. Protection can- 
not hurt you ? — The general opinion of journalists 
is that it would be mischievous, and lead to liti- 
gation. 

2652. Everything leads to litigation. Why 
will this clause hurt you if your statement be 
true. It is in your fevour entirely? — It will 
make it illegal and render newspapers liable to 
penalties for doing that which they do at the 
present time, and which nobody objects to. 

2653. But it would be a clause for your pro- 
tection. You do not object tx) that, surely ? — 
Neither the Press Association nor Renter's would 
object to the protection, but they believe they 
have all the protection they want, and that the 
clause would really render them less protected 
than they are at the present time. 

2654. How would it affect Renter's. Renter 
would send the information just as he does now ? 
— That clause would allow anybody to take 
Renter's news after 12 hours. 

2655. Surely you know that after 18 hours the 
news is no use from a commercial point of view ? 
— Eighteen hours is different from 1 2. 

2656. Supposing that we put in 18 hours, 
would you approve of the clause ? — It would 
remove our objection as regards the time limit. 

2657. Then I will assume that the Committee 
assent to put in 18 hours, and then what harm 
will the clause do you ? — ^We object to the whole 
principle of copyright in news as news. 

2658. But will the clause do you any harm or 
will it not. You may object to the principle as 
a pious opinion, but will it do you any harm ? — 
I do not know quite whether your Lordship 
is referring to the agency or the newspapers 
generally. 

2659. I am referring to the newspapers that 
you represent in your society. Will it do any 
harm to the provincial newspapers if we put in 
18 hours, if your statement is true that they 
obtain their own information generally ? — I can 
only refer to the summary of reasons which I 
have given already to the Committee. I think 
they are very exhaustive. 

2660. You have no opinion of your own ? — I 
endorse those opinions. I could not improve 
upon them. 

[The Witness is directed to withdraw. 



(h^redy — That this Committee be adjourned. 
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The lord MONKSWELL is the Chair. 



Mr. EDWARD CUTLER, q.c., is re-called; and further Examined, as follows : 



Chainiian. 

2661. I understand there is some explanation 
you wish to give of some former evidence ? — If 
your Lordship will refer to the evidence of Mr. 
Garabier Bolton on the 30th June, you will see 
some questions put by Lord Hatherton to the 
witness at Nos. 2357-8-9, as to the copyright of 
a photograph reproduced in an illustrated paper, 
&c. A question was put informally to me across 
the table by one of your Lordships, to which I 
replied at the moment (it does not appear upon 
the Notes) that there was no copyright in sucn a 
case, — that the copyright had lapsed ; and your 
Lordship upon that statement of mine, put 
questions 2360-61. The point of Lord Hatherton's 
question was, whether it a commission was riven 
by a gentleman in the country to take a photo- 
Qjraph of his house for vakie, the copj^ight would 
be m the person giving the order or in tne person 
who receives the order. I did not quite appre- 
ciate the fact that Lord Hatherton meant it to be 
on commission, — my mind was not directed to 
that jx)int, and I did not distinguish it from the 
ca^se of a sale ; I therefore said tnat the copjTight 
would lapse. As a matter of fact though it 
requires careful attention to the section to 
extract it from that, I think if you read the first 
section of the Act of 1862 verj' carefully the 
conclusion which all the text writers have come 
to is correct, viz., that there is a tertium qnixl : 
there is the case ot an assignment in writing ; 
there is the ease of no writing at all ; and there 
is the case of a commission. In the case of an 
assignment where there is a writing the copy- 
right is reserved, either to the assignor or 
assignee, as the case may be — of course, it would 
be to the assignee. In the case where there is 
no writing the copyright lapses ; but in the case 
of a commission given for value the coi 
remains in the person who gives the ore 
pays for it. 

2662. That is to sav, in the owner of the 
house ? — Yes ; so that my informal answer on 
that oc(;asion was wrong. I was confusing it 
with the case of no writing where there purports 
to be an assignment, in which case the copyright 
is destroyed. There is a difference in the case of 
a commission. 

(0.23.) 




CItctinnan — continued. 

2663. That would apply to a commission for a 
picture as well as a photograph ? — Yes. 

2664. At all events we know what your view is 
now ? — Yes ; there is no doubt about it. I could 
show you from the section how you get at it ; it 
is rather circuitous. 

2665. I think you have made it plain enough ? 
— All the text-writers agree about it. There is 
no decision, and it has never been questioned. 
The case of commission stands on a different 
footing from the case of assignment if the thing 
has been actuallv made and the work has been 
produced. 

2666. Then now we can proceed with your 
criticisms upon the Bill ? — The first point is that 
Lord Thring asked me to look into the question 
of any possible clashing with the Designs Act. 
I was afi'aid at first I had overlooked the thing ; 
but I do not think it was overlooked. I have 
considered the matter very carefully, and I have 
prepared a little memorandum which, if your 
Lordships will excuse its being somewhat rough, 
I will give the substance of, if you please. 

2667. Yes, and you can put the memorandum 
into the Appendix ? — The matter stands in this 
way : The last Act dealing with designs is the 
Act of 1883, which defines " design " as some- 
thing " applicable to any article of manufacture." 
It is in the 60th Section ; it is a long definition, 
but the only words that I need call your 
attention to tor the present purpose are the first 
two lines. " Any design applicable to any 
article of manufacture, or to any substance, 
artificial or natural, or partly artificial and partly 
natural." Then it says " whether the design is 
applicable for the pattern," and so on. Therefore 
Lord Thring*s point can only arise in the case 
of something wnich is applied ; and that really 
was the very case that Lord Thring was thinking 
of ; because he put to me a Wedgwood cup, an 
artistic picture on a Wedgwood cup. There are 
two answers. The reason, I may say, to ex- 
culpate myself for not having dealt with it tn 
my report, why it did not occur to me any more 
than it occurred to the framer of the Bill is, that 
precisely the same point was open under the 
Act of 1862, where the definition tor this purpose 
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Chairman — continued. 

is the same as the definition in the present Bill » 
the words " painting " and " drawing " occur, and 
notwithstanding that the point has never arisen. 
What I have to say about it is this, after having 
carefully digested it. The Act defines " design * 
for the purposes of the Act, as " any design 
applicable to any article of manufacture or to 
any substance, artificial or natural," "for the 
pattern, shape, or ornament thereof," that is the 
Act of 1883 ; therefore Lord Thring's diflficulty 
does not arise in the case of a substantive work 
of art but only, if at all, in the case of an 
applied work ; as in the pertinent instance given 
by his Lordship, of an artistic painting on a 
Wedgwood cup. Therefore we eliminate every- 
thing but the case of an applied work. By the 
way it is important to note that sculpture is 
excluded entirely from the Act of 1883, by the 
definition. Now there are two answers to the 
point : one, that, though the clashing was quite 
as possible under the point required of the Act 
of 1862, and the statutes relating to designs for 
the time being as it is now, no case has ever 
arisen in practice of any conflict. This, though 
not conclusive, aftords a strong inference that 
the difficulty is a merely theoretical one. This is 
the reason why the point never occurred to me, 
nor, as is probable, to the framer of the Bill. 
The nearest approach to a reported case is that 
of Adamson v. Clementson. That was the case 
of a portrait from a photograph of a celebrated 
Spanish general applied to plates. There was 
also the case of a representation of Westminster 
Abbey on the handle of a spoon. In these cases, 
however, the question was one of originality, not 
of a doubt under which statute the case fell. 
It was held in the first case, that of the portrait 
of the Spanish general, that it was not comprised 
in the Act of Designs, not because there was a 
doubt under which Act the case fell, but that it 
was thought not to be original design, the word 
original not occurring in the Act. After much 
thought I am unable to suggest any definition 
which could prospectively fix and adjust cases 
on the border line. Then your Lordship sug- 
gested words like those in the statute of 1886 : 
works " to which the Cop}Tight Acts extend " ; 
but reflection shows that that is only shifting 
the difficulty (if there be any in practice) a step 
farther back ; you have to ascertain what those 
words mean ; you only throw the difficulty back 
one step. If you try to limit it to designs, to 
works to which the Copyright Acts extend, you 
still have to solve the question to see whether it 
is a work which would come within the Copy- 
right Acts, and therefore be comprised in the 
definition, or whether it is a work that would 
fall within the Designs Act. 

2668. You say that those words in the Act of 
1886 are mere surplusage ? — Absolute surplusage. 
1 will put an example which raises the question 
as neatly as it possibly could be. I do not know 
whether your Lordship ever saw the curious sort 
of toy that the Carlists used to use as a secret 
emblem of allegiance. You had a wooden 
planchette with a few daubs upon it which 
represented nothing at all, till you put a tube 
upon it at a particular angle, when you saw in 
the tube a wonderfully painted head of Charles I. 
That is a case about as difficult as possible to 



ChxiirTuan — continued. 

deal with, more so even than a Wedgwood cap,, 
and cases of that sort on the border line must 
always occur. I have thought it out in every 
way, and I cannot come near framing anything 
like a definition which will provide beforehana 
for cases of that sort. You cannot make the 
appUcability to some substance a test. That no 
doubt would separate the subject matters of the 
Designs Act and the Arts Act, but then you 
would exclude frescoes on panels which are 
" applied " ; you would exclude, not nov 
sculpture no doubt, not a group of cupids 
on a fountain, because sculpture is exchiaed; 
but there are many cases of applied works of art 
which you certainly would not wish to exclude 
from this Bill. I put the case of a fresco on a 
panel or a ceiling or a screen as probably 
sufficient. The dimcultv is insoluble, but it is 
fortunate that it does not seem practical, and it 
is the less practical inasmuch as (I beg your 
Lordship's attention particularly to this) the 
owner ot a doubtful work might rerister under 
the Act of 1883 and the present Bill. There 
does not seem anvthing abnormal in principle in 
the idea that lie falls within both, having 
cumulative remedies. 

2669. What term does he eet under one or 
other Act ? — Five years under the Designs Act — 
a much shorter term. 

Viscount Knwtsford. 

2670. I do not quite understand what defini- 
tion it was that was found fault with and that 
you are attacking or defending ? — Lord Thring 
said to me, How ao you propose to prevent any 
clashing between the subject matter of the 
Designs Act and the subject matter of the 

f)resent Bill, when you have got a general term 
ike " painting " and " drawing " ; how shall you 
decide in the case of a Weagewood cup with a 
beautiful picture upon it which Act it falls 
within ? Mv answer there would be twofold. 
In the first place it is not by any means 
immaterial to notice that after a most careful 
search I have been unable to find any case where 
the difficulty has arisen in practice; and the 
second answer is, that if it was a difiiculty it is 
not possible to guard against that ; it is 
mischievous to strain to have a definition which 
shall hit every case, however near the border line. 

2671. That is repeating what you said betore, 
but which definition in this Copyright (Artistic) 
Bill was being considered ? — Section 26. 

2672. A work of fine art ? — A " ' work of fine 
art ' shall mean a painting, drawing engraving 
or sculpture, or other artistic work." Lord Thring 
said, take a Wedgwood cup, how do you show 
whether it is a painting under this BiU, or a 
design under the Designs Act ? Then I must 
just notice this with a view to the present Bill. 
Your Lordships see the words that follow, the 
definition of " engraving *' : " The expression 
* engraving,' shall mean any work executed upon 
any material, whence by any process, whetner 
iuunediately or mediately, prints may be taken 
and multiplied indefinitely other than a photo- 
graph, ana shall also include any print so taken." 
That contains no exception of applied works, 
but the next definition which applies to sculp- 
ture does; the draftsman there has defined 
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Viscount Knutsford — continued. 

sculpture, statue, and so on, enumerating different 
kincis of sculpture, " though made for or applied 
to the decoration of any article of manufacture." 
Now, I said at first, that sculpture is excepted 
irom the Act of 1883, and that raises this ques- 
tion, which, I suppose, was overlooked. It 
would rather seem as if the draftsman intended, 
and it certainly would be a question for the 
de(tision of the courts whether this Bill was 
intended to include applied jjaintings or draw- 
ings ; in short, to include anything coming within 
the definition of engraving which was applied, 
one would think that it did not, that such works 
did not come within the scope of this Bill, and 
were not comprised in an Act, because the 
franier carefully, just below in the case of 
sculpture, says that sculpture shall include any 
work even though it may be applied to some 
article of manufacture. 

2673. I think it would be more convenient 
perhaps if we deal with the definitions more 
particularly when we come to the definition 
clause. Clause 26 ? — Then if your Lordship 
pkases, I will deal with the protest by the 
J^ockty of Mezzotint Engravers, which raises 
some very important points. Their memoran- 
diuu was not before me when I prepared my 
report, and Lord Monkswell askea me to 
consider it, which I have done. I have prepared 
a lort of abstract on it, and am prepared to 
•answer any questions with regard to it. 

Chairman. 

2674. I understand that you have said what 
you want to say, irrespective of the criticisms 
you make on other people's pronouncements, 
such as that of the Society of Mezzotint 
Engravers, down to the end of fart 1 ? — Yes, 

'2675. So that so far as your o^vn criticisms are 
concerned, we mav now start with Part 2? — 
Yes. 

2676. How do you propose to proceed. Would 
you like first of an to go through your own 
criticisms on the Bill, or would you like to break 
oflf when there are things that other people have 
said on particular clauses, or will you take that 
separately from your own report ? — If it was not 
disiigreeable to your Lordships I would sooner deal 
with this very complicated matter of the mezzo- 
tint engravers. First of all they say that there 
ought to be only one term, in which I cordially 
agree. I do not see that those people who say 
there should be two terms have discharged the 
onus which is unquestionably upon tnem of 
showing why there should be the sub-division ; 
but they say that if there are to be two terms 
then engraving generally, and mezzotint in par- 
ticular, ought to be classed with painting, and 
that photograph ought to be left out in the cold ; 
that photograph should have the shorter term, 
and tnat the mezzotint engravers should have 
the same term as painters ; that they should be 
classed as fine artists. 

Viscount Knutsford. 

'iJdTl, What is the definition of a mezzotint, 
exactly ; what operation is it exactly ? — It is a 
sort of engraving. Their definition of engraving 
would, I think, perhaps answer the question 
sufficiently. The definition which the mezzo- 

(0.23.) 



Viscount Knutsfcyt'd — continued. 

tinters propose of engraving, and which I suggest 
should be to some extent adopted is: "The ex- 
pression 'engraving' shall mean an aquatint, 
etching, dry point, line engraving, mezzotint, 
woodcut, or other such artistic work for the 
purpose of multiplying prints, and shall include 
any prints from such work." It is a form of 
artistic work for the purpose of multiplying 
prints analogous to aquatint, etching, &c. 

2678. But what is the actual operation of a 
mezzotint as distinguished from engi'aving. It 
is engraving, is it not 1 — Yes. 

2679. What is mezzotint. Just explain what 
the process is ? — I do not know ; I cannot say 
technically what the operation is ; but it is an 
engraving which is tinted with a certain amount 
of colour ; I do not know how it is produced, nor 
do they tell us that. 

2680. Then I should also like, before you pro- 
ceed further, so as to make it clear, to know 
what a process work is ? — A process work is a 
mode of reproducing. According to their o^\^l 
explanation the design is executed on the 
printing surface either by photographic, electric, 
or some other mechanical means ; and they tell 
us all through that process work would be com- 
prised under the definition of photograph, and 
that they quarrel with. It is any inode of 
reproducing. I do not know whether you have 
ever seen a photogravure : it is a mode of repro- 
duction under which the design is executed on a 
printing surface by photographic, electrical, or 
mechanical means, rhe photograph is taken 
apparently in the first instance, and then it is 
transferred to this printing surface. 

2681. Is not that photography ? — I should 
have thought it was pnotograpny, and they tell 
us all through, thev say again and again, it is 
photography, and tliat it would be comprised 
under our definition of photography. " The 
expression photograph shall include the photo- 
graphic negative or positive," and so on; but 
they tack on to that statement this : they say 
that the draftsman did not know that that 
sort of Avork would be comprised under photo- 
graph ; that he has obviously intended to com- 
prise it under the expression engraving; and 
they deduce from that this result, whidi they 
say is pernicious and ought to be avoided ; they 
say that the le^slature having put engraving on 
the same footing as process work, it would be 
an excuse to any person who sought to pass off 
process work as a real engraving, that the 
difference is so sUght that even a person who 
was an expert in the sense of his being a pro- 
fessional buyer of prints, would not be able to 
tell the difference ; so that the wrongdoer would 
have this defence, he might say "It is not a 
fraud because the legislature has confused the 
two, and it is obviously intended to comprise 
process work under that definition of engraving ; 
therefore it has established a connection with 
the two that justifies me in passing off one with 
the other." It is not my argument of course, it 
is theirs, and I think I have given a perfectly 
accurate description and resnini of what they 
have said. I do not know whether vour Lord- 
ship follows it. 

2682. I follow that there is some mode that 
they have of so printing or photographing on a 
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Viscount Knutsfatxl — continued. 

plate that it might be mistaken for an engraving ? 
— Yes. 

2683. Then it is said : " If you admit that 
kind of process under the head engraving, there 
is no harm done ; we are not forging, we simply 
present it to the purchaser " ? — The mezzotint en- 
^vers say there is harm done. They say there 
is an intrmsic value in an engraving which pro- 
cess work does not possess, however near the re- 
semblance may be, even though it should be so 
near as to take in a man like Ackerman who 
makes his Uving by buying things of that sort. 
What happens they say is this: A person, 
whether fraudulently or not, comes to Ackerman 
with a piece of process work and says, " Here is 
an engraving," or possibly does not say so in 
express terms but implies it ; Ackerman buys it 
as an engraving, because to his experienced eye 
there is no difference ; then Ackerman sues this 
man for having sold him something which, by 
some still closer scrutiny, is found not to be an 
engraving. Then they say that the fact that the 
draftsman of this Bill has defined engraving in 
such a mode as to show that he intendecT to 
comprise (though he did not on the construction 
of the whole actually comprise) process work in 
that description, would put into the mouth of the 
fraudulent seller this defence : You cannot say 
that there is any substantial difference between 
an engraving I nave sold you and the valueless 
thing, or the thing of less value, that I pretended 
to sell as an engraving, because your legislature 
that you invoke has confounded the two in one 
definition, or has intended to do so. 

2684. But if a man brings into a shop some- 
thing that is not an engraving in fact, and sells 
it as an engraving, he has committed a fraud, 
for which he can be prosecuted. On the other 
hand I should not have thought it was a defence 
to say, this process is recognised as engi-aving, 
and therefore you have bought an engraving ? — 
I should not think so. I am putting their point. 

2685. I think you must agree that the defini- 
tions of these gentlemen cannot be put into an 
Act of Parliament ? — They certainly cannot. All 
I proposed to do with their definition was, that 
inasmuch as they are practical men (your 
Lordship asked just now what is a mezzotint 
and what is process work), I have prepared a 
definition which embodies the technical terms 
which they have used, to be enumerated as 
instances, but at the same time I have excluded 
technical objections which there would be to their 
definitions. 

2686. You can come to that when we deal with 
the definitions? — Yes. The substance of their 
protest I have really summed up, the two prin- 
cipal points. What they say is : We think it is 
better that there should Ibe one term for all sorts 
of works of art, whether they are fine art or 
whether they are not, whether they are original 
or whether they are not. And that is a view 
that I have ventured to put to your Lordships 
as being a sound one. Each trade tries to 
establish a preference for itself and to give a 
shorter term to others ; but it does not seem to 
me that there is any class which is entitled to 
that somewhat invidious distinction in point of 
duration of term. They take that view in the 
first instance, but they say that if works of fine 



Viscount Knutsfard — continued. 

art are to have preferential treatment at all 
under the new Bill, then, excluding process 
work, they claim to be on the same footing as 
original paintings and original drawings; tney 
say that then those works ought to have the 
longer term, but that photography and process 
work ought to be on a different footing. 

2687. Then the photographers say that they 
ought to have the long term too ? — Yes. Now 
that just leads me to this parenthetically, that 
the pnotographers are not unanimous as to that 
I have here the Journal of the Camera Club (of 
which a very large number ot photographers are 
members), to whom Mr. Bent^vich, who repre- 
sents them professionally as a solicitor, nas 
made a speecn on the subject, which gives their 
views. 1 do not know whether your Lordships 
would think it worth his being called ; I have 
read it through, and he puts it very clearly. 

2688. Can you tell us shortlv what "is the 
purport of it ? — He savs shortly that it is not so 
much the interest of tlie photographer to have a 
longer term as to have better protection and 
stronger remedies. That is one point that they 
take. I have stated to you really the two prin- 
cipal points in the mezzotint engravers memo- 
randum ; they are very much elaborated, and it 
is very difficult to extract what they want from 
the mass of fallacies there are in their memo- 
randum, but those are really the two principal 
points, either on the one hand uniformity of 
term, or if not, the longer term to engravings 
and mezzotints or such things as are ejusdem 
generlH in common with painters and to the 
exclusion of photography. 

Cltairman, 

2689. Then, if you had the same term, they 
would also insist upon such a definition of engrav- 
ing as would not include process work ? — Yes^ 
certainly they would. 

2690. Do you agree that the definition of 
engraving ought to be divided up in that way ? 
— No, I ao not think it shoulii ii you have one 
term. It is very difficult because you have two 
hypotheses to so upon, and the definitions will 
vary very much. If you have only one term all 
these suD-divisions will become unnecessary, and 
if vou are not careful you will fall into the same 
misUike as the framers of the Act of 1886 fell 
into; you will be defining things that never 
occur at all. All you want, if you have uni- 
formity of term, is to have a definition to show 
what comes into the Act, whether it falls into it 
or not, but no sub-division. 

2691. Then you do not think there is any- 
thing in their point that a person could plead 
that process work was included under engraving, 
and tnerefore he had a right to pass off process 
work as engraving ? — It seems to me a very fer- 
fetched argument ; a very very sanguine advocate 
in a desperate case might use it, but I do not 
think any judge would assent to it. 

Viscount Knutsford. 

2692. So far as I can see the main point of 
the mezzotint engravers, in this memorandum, 
is that process work must be clearly defined by 
itself, look at page 5 ? — Yes, that is so. 

2693. And as process works come under both 
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Viscount Knutsford — continued. 

definitions at present — " engraving " and " photo- 
graph " — it is also " fine art " according to the 
Bill? — Yes, subiect to this, they do not quite 
siiy it comes under both definitions. 

2694. Yes, they do : *' At present process 
works come under both definitions * engraving ' 
and ' photograph ' " ? — Yes, but they explain that. 
They say that no doubt it would be held if it 
came to a decision, that it was comprised under 
" photograph," but they base their argument as 
to the possible defence in the mouth of a pirate 
on this fact ; they s<ay that the draftsman 
thought that he was comprising it under engrav- 
ing, and he did not know that process work was 
pi-oduced by photography. 

2695. That is to say, that owinjj to the di'aft- 
ing process work does come under those defi- 
nitions, that is what they complain of ? — Under 
what ? 

2696. Under both definitions, engraving and 
photograph ; look at the bottom of page 5 ; I do 
not understand you to say that you agree in 
that ? — I think it would fall under " photo- 
graph," and would be clearly excluded from 
'■ engraving " by the exception '' other than a 
photograph." I am justified by these experts 
themselves, who tell us certainly six times in 
the course of this document that process work 
is photography. " If original photography is not 
tine art then process work has no claim to rank 
as such since it is only another form of photo- 
graphy." 

2697. But then in your report you say that 
the definition of engraving should not exclude a 
photograph ? — Yes, I say so certainly, and I still 
sav so. 

2698. I thought you just now said, that the 
definition of engraving should exclude a photo- 
graph ? — No ; I think that is quite a mistaken 
principle altogether. 

2699. At the present moment, the expression 
" engraving " does not include a photograph ? — 
No. 

2700. But vou say in your Report to the 
Board of Trade, " Section 26. The definition of 
engraving should not exclude a photograph " ? — 
Yes, a photograph ought to be compnsecl under 
it. I have prepared a definition wnich I think 
would answer all purposes. I propose this defi- 
nition. " The expression * en^aving ' shall mean 
an aquatint etcning, dry pomt, line en^-aving, 
mezzotint, wood-cut, or other such artistic work 
for the purpose of multiplying prints, and shall 
include any prints from such work, and anj 
photograph, or any work of which the design is 
executed on the printing surface, in whole or in 
part, by photographic, electric, or mechanical 
means, and any prints so taken." It may or 
may not be necessary to define photographs 
separately, that will denend upon how vou 
mould the Bill, it will aepend upon whetiier 
you give a different term to photography. Any 
proposed definition must be, to some extent, 
nypothetical, because jour Lordships seem 
rather inclined to fall m with the view that 
unifonnity of term was a good principle to 
proceed upon, and if so, all the sub-divisions 
would become, to a great extent, unnecessary. 



C}iaii*7nan, 

2701. Then it seems to me that you think the 
difference between photograph and engraving 
need not be accentuated by a definition unless 
for practical purposes of assigning one term to the 
one and another term to the other ? — Exactly, 
that is my point. If you have the same term 
for all, and there is no difference in the registra- 
tion, the only thing you want a definition at all 
for is to see whetner any given work falls 
within the Act, and not for the purpose of 
seeing whether it falls ^vithin one section or 
another. 

2702. Then, of course, that touches on the 
question of registration ? — It does. 

2703. And the absence of registration only 
applies to an original work, while the copyright 
remains with the author ? — Yes. 

2704. Therefore you have two things to con- 
sider, whether you are going to make any 
difference between original works and other 
works with regard to registration, and whether 
you are going to make any difference with regard 
to the term ( — Yes, I have dealt with all that in 
my memorandum. 

2705. Then there is a question with regard to 
photographv : I should liKC to have your view 
upon a subject which was suggested to me by a 
photographer, viz. : — That it is now the habit of 
a man who goes to a local photographer and gets 
what he considers a good portrait of himseli, or 
group of himself and his family, to go to a very 
good photographer in London, we will say, who 
is very well versed in the art of enlarging photo- 
graphs, which, perhaps, the local photographer 
cannot do or cannot do as well, and get an en- 
largement without asking the permission, or in 
fact saying anything about it to the local photo- 
grapher whom he employs ; and the London pho- 
tographers tell me tnat if this Bill was passed 
that part of their business would probably be 
entirely cut off* from them, as they understand 
that by Clause 5 the copyright in such a photo- 

ffraph would be, not in the sitter, but in the 
ocal photographer ? — I wish all your Lordship's 
questions were as easy to answer as that. It 
seems to me that it is perfectly monstrous that 
you should legislate just for one particular class 
of trade. It is merely an argument that is raised 
by the London photographer, the big man so 
to speak, who says, if you deprive the sitter, the 
person who gives the order, of what he pays for, 
to some extent you will be doing my trade narm. 
I cannot conceive that that argument can have 
any weight. 

2706. No, it is not the sitter, the sitter goes 
to the London man ; but the local photographer 
is the man who, by this Bill, is put in a much 
better position apparently than he was before ? — 
Yes. 

2707. According to the London photographer 
the local man now has no copyright, and has 
no right at all events to prevent the sitter from 
going possibly behind his back, to a London 
phographer and getting an enlargement ? — Yes, 
and this clause would prevent the author. 

2708. Though the copyright remained in " the 
author, or his assigns ' ; the " author or his as- 
signs," would in this case be the local photo- 
grapher, I imagine ? — No doubt. I was merely 

dealing 



190 



MINUTES OF EVIDENCE TAKEN BEFORE THE SELKOI^ COMMITTEE 



13 July 1899.] 



Mr. Cutler, q.c. 



[CoiitiTiucA, 



Cfiairmaii — continued. 

dealing with the objection that the London 
photographer put to your Lordship. It does 
not seem to me that that ought to be taken into 
accoimt for a moment. 

Viscount Knutsford. 

2709. But this is a case of " a portrait made on 
the request of any person for valuable consider- 
ation " ? — ^Yes. 

2710. Would the copyright be in the photo- 
grapher ? — No, because it is on commission. 

2/11. Made for valuable consideration; if I 
go to a person and say, " I will give you 51. to 
make my portrait," then the copyright is not in 
the author and his assigns, if the author has the 
photograph ? — Then we have to go back to 
Clause 4. ^ 

2712. But you refer to Clause 5 as giving a 
power to the local photographer which he had 
not before, because you give him copyright ; but 
you do not give it him in the case wnere the 
portrait was made for " valuable consideration " ? 
— I thought in the first place that Lord Monks- 
well's question referred to the present state of 
the law ^vithout reference to the Bill. 

Chairynan.] I do not know what the present 
state of the law is, but at all events the practice 
of a London photo^apher is to make an enlarge- 
ment Avithout asking the consent of the local 
man, and he says he has the right to do it ; at 
all events he always does it. Can he continue 
to do that under this Bill ? 

Viscount Knutsford. 

2713. Yes ; Clause 5 of this Bill does give in 
-all cases, whether the work is done on commis- 
sion or not, the copvright to the author, the 

Eai liter or photographer ; but the person who 
uys the portrait or the picture is protected by 
the fMCt that the photographer or painter may 
not make copies. 

Chairman}. 

2714. It certainly puts the photographer 
(unless there is anything in Clause 4 to prevent 
it), in the same position as the painter of a por- 
trait ; and the wnole gist of Clause 5 in the case 
of the painter of a portrait is, that the painter of 
a portrait shall have the copyright ? — Y es. 

Viscount KvtUfifonl. 

2715. The artists cut out the photo^aph ; 
they do not mind the copyright remaining in 
the employer, in the case of a photograph, or the 
making from the original design of the em- 
ployer any work of fine art or cast from nature ? 
— That is so. 

2716. Therefore the local photographer has 
no eopyi-ight, and he cannot object ? — No, he 
cannot. 

2717. Clause 5 refers to the other cases, ex- 
cept as mentioned in Sub-section (2) of Clause 
4 ? — It was very difficult to see what was referred 
to by Clause 5. 

2718. "In case any work the subject of copy- 
right under this Act shall be a portrait made on 
the request of any person for valuable considera- 
tion, though the copvright remain in the author 
or his assigns," and that is provided by Clause 4 ; 
Clause 4 first deals with photographs or casts ; 



Viscount Knutsford — continued. 

it says, "If any person employs another for 
valuable consideration to make any photog^raph 
or to make, or assist in making, from the original 
design of the employer, any work of fine art or 
cast from nature, the copyright in such work 
shall belong to the employer " ? — Yes. 

2719. "Except as above provided, the copy- 
right in any work the subject of this Act shall 
remain in the author, whether such work be sold 
or disposed of by such author or not " ? — Yes. 

Giuiimuin. 

2720. I am not quite sure what is the mean- 
ing of that " if any person employs another for 
valuable consideration to make any photograph." 
Is not that intended to meet the case of the 
copyright otherwise belonging to the man who 
takes off the cap ? — It does not define that point 
when we come to the definitions. It seems to 
me that the Bill ought to say who is the em- 
ployer. It rests at present upon an extra-judi- 
cial remark of Lord Esher in Nottage v. Jackson, 
w^ho said that it did not call for decision actually, 
but that he thought the person whose life wjis 
to regulate the term was the person who actually 
prepared the negative. 

2721. That is another point ; but it seems to 
me there is an ambiguity here : " If any |x?i*son 
employs another for valuable consideration to 
make a photogi-aph." What does that mean, 
the sitter ? — Yes. 

2722. It clearly means the sitter? — Yes, 1 
think so, all through. 

2728. It does not mean the person who em 
ploys a person to take off the cap ? — No, it musi 
mean the sitter. There are one or two fallacies 
in this memorandum of the mezzotint engravers 
that I should like to point out, because I think 
it may save trouble. There is one thing I should 
like to dispose of on page 8. What thev say is 
this: " The following illustrations will show the 
absolute necessitv of accuratelv detininff a 

* process work ' and making it perfectly dear 
whether it is to figure in the Bill as an ' engrav- 
ing,' ' photograph,' or * process work.' " 

Viscount Knutsford. 

2724 Shall we not have to come to this when 
we define it ? — I only mention it because I 
thought you might be reading this memorandum, 
and you might see something which turns upon 
this particular point, and might be reckoning 
upon it in your mind, not seemg the fact that 
the whole of this depends upon a fallacy. 

2725. Let us hear the fallacy then? — What 
they say is this, "illustration." To show the 
necessitv of defining a process work, they say, 
" a publisher employs a painter to paint a picture 

* with the knowledge ' of the painter (the possible 
absence of any writing is implied) that the work 
is to be published in the specific form of a photo- 
gravure, the author retaining the right ol pub- 
lishing in other forms by virtue of Sub-section 2. 
Section 4. The publisher might use the photo- 
gravure not as a high class engmving, as the 
painter expected, but as an advertisement for a 
new soap, or, reduced in size, to adorn a packet 
of cigarettes, thus making the subject common 
and the copyright retained by the painter 
valueless. >fot even perhaps having any writing; 
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Viscount Knutsford — contimied. 

to show what the understanding was, the painter 
would have no redress, because a photogravure 
comes under the definition of a photo^aph, 
which is expressly excluded from Sub-section 2 
^a) and '^b), and because the sole copyright in 
a commissioned photograph passes to the 
employer by virtue of Section 4 (1). Sub-sec- 
tion 2 (a) and (b) would thereby be rendered 
to a great extent abortive, though specially 
designed to prevent publication in any other 
than the specified form." The mistake that 
they have made is this. It would not be ren- 
dered abortive at all ; the exception in (a) 
'other than a photograph," does not refer to 
the mode of publication by the employer, which 
is the hypothesis here. Tlie memorandum says 
that if tne employer publishes the work as a pho- 
togravure, that will bring into play this exception 
in (a), and (a) will not apply; but ''other 
than a photograph" refers to the work which 
the artist produces, and not to the subsequent 
use that is made of it by the employer; the 
exception is not brought into play at all. The 
hypothesis is : a painter employed bv a publisher 
to paint a picture with the knowledge of the 
painter, that the work is to be afterwards pub- 
lished by the publisher in the specific form of a 
photogravure, and, it is said that that will bring 
into operation the exception "other than a 
photograph," and therefore (a) will not apply. 
That is not so, because the exception "otner 
than a photograph " applies to the work which 
is originally proauced by the artist. It merely 
means that where the work produced by the 
artist is a photQgraph, then (a) shall not apply ; 
but it does not matter for the purposes of this 
clause whether the subsequent publication is to 
be in the form of a photograph or not, that has 
no efifect in bringing the clause or the exception 
into play. 

2726. It seems to me that (a) is perfectly 
clear. " Where any person employs another for 
valuable consideration to make any work the 
subject of copyright under this Act other than a 
photograph " ; that is to say, except in the case of 
a photograph where a person is employed for 
valuable consideration, still the copyright is to be 
not in the employer but in the author ? — Yes. 

2727 That is the point of it ?— Yes. 

2728. In the case of a photograph, by Clause 4 
it is to be in the employer and not in the author ? 
—Then what the mezzotinters say is, that that 
is all defeated if the person employed has know- 
ledge that the publisner is goin^ to use the work 
of art through the medium ot photography in 
some subsequent mode of publication. 

2729. I ao not think there is any point in 
that criticism ? — I do not think there is. 

2730. If a man makes a photograph or a 
painting with knowledge how it is going to be 
applied, there is no injury done to him ? — No. 

2731. And it is not because the knowledge is 
not expressed in writing ; it is especially put 
"with the knowledge"; and it is also pointed 
out that the work may be used as an advertise- 
ment with the knowledge of the person ? — What 
they say is that if subsequently to the course of 

fmblication by the publisher it passes into the 
orm of a photograph, and is used in any way in 
the form of a photograph, that will bring the 
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exception " other than a photograph " into play, 
whereas it has nothing to do with it. 

Chainnan. 

2732. Then I suppose we may pass on now to 
Part II., " Ivfringe'iYients ana Remedies'* 1 — 
Yes. In Sub-section (1), (</), of Clause 6, there 
is a little verbal addition necessary, " an action 
for an injunction to restrain such act and for 
damages, and for an account of all copies unlaw- 
fully dealt with by him." It should be " unlaw- 
fully made or dealt with by him " ; because that 
would apply to making the first copy. And 
similar wordfs are needed in (b). You wish me, 
I suppose, to point out any little verbal inaccu- 
racy, not merely to deal with principles ? 

Viscount Knutsfoi'd. 

2733. Yes. There is nothing of principle that 
you object to in the clause ? — Nothing of prin- 
ciple. The next point is a very small verbal 
matter, but it is important that there should be 
no redundancy. At the top of page 4, "Pro- 
vided that an action for penalties snail not lie 
against any person who commits or causes to be 
committee! any of the acts specified in Sub- 
sections (b), (c), and (d)." Those words " causes 
to be committed," must be erased, because (d) is 
" to cause any of the above acts to be done " ; so. 
you get it twice over. 

Clutirman. 

2734. Then the alternative will be to strike- 
out (d) ? — ^Yes, but the neatest way would be to 
strike out the words '* or causoto be committed," 
and say, " commits any of the acts specified in 
Sub-sections (b), (c), and (d)," one of the acts 
specified in those sub-sections being the causing 
to be committed. Then as to Clause 7 (3), I am 
sorry to say that I do not know what it means. 
The sub-section is this — it is a repetition of what 
occurred in a previous Act : " Notwithstanding 
anything in this Act contained, sketches, studies, 
models, and casts used in executing any 
work the subject of copyright under this 
Act may be dealt with by the author of 
such work and his representatives ^vithout 
infringing anv copyright in such work, provided 
that no repetition of such work be made after the 
execution of such work." It seems to me that 
that is suicidal. Surely you ought to say " no 
repetition of such work in its entirety." I do 
not profess to understand the subject matter 
technically as an artist would, but 1 cannot ex- 
tract any sense from the sub-section unless it 
means that the entire work is not to be repro- 
duced; because there must be a repetition of 
some part of the work. 

2735. This is new, is it not ? — Yes, it was in 
Lord Herscheirs Bill. 

2736. In these words ? — In these precise words, 
or nearly so. I suggest that you should say, and 
that must be the meaning of it, " provided that no 
repetition of the entire work be made," because 
a repetition of some part of it must be made, 
otherwise there is no use in giving the artist the 
power of using his sketches. What it must 
mean is, no repetition of the work in its 
entirety. 

2737. Ought 
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Viscount Knutsford. 

2737. Ought you not to have after the word 
"copyright ' in the third line of Clause 7, " or to 
obtain copyright in any such copy." " Nothing 
herein contained " (it runs) '* shall prejudice the 
right of any person to copy or use any work of 
fine art in which there shall be no cop3Tight" ? — 
Yes ; but according to the engravers the copy of 
a work of fine art is a work of fine art, that is 
the gist of their case. The engravers would not 
say it was necessary. 

2738. Then ought you not to say " to obtain 
copyright in any such copy." This does not 
forbid a person to copy or use a copy of a work 
of fine art in which there is no copyright ; but 
ought he not to have the copyright in that 
copy ? — He ought. 

2739. Would he have it?— Would he not 
under the definitions ? 

2740. I have made a note whether you ought 
not to insert words there, " or to obtain copy- 
right in any such copy." You think he would 
have it ? — Yes, if he ought to have it he would. 
If it is not a work of fine art then cadlt 
queatho. 

2741. But it is a copy? — Yes; but the en- 
gravers say their copies are themselves works of 
fine art, and they contain a certain cachet, an 
individuality that entitles them to rank as works 
of fine art, and then they fall within the defini- 
tion. 

2742. This is a case of copying a work of fine 
art in which there is no copyright, copying an 
old master. Then you ought to have the copy- 
riglit in your copy / — Yes, you otight to, and you 
weMild. 

2743. Would you have it under this clause ? — 
Yer;, the engravers have never suggested that 
they would not. Their case is, ot course, that 
there is something that is individual about an 
engraving : that although it is in a sense a copy 
it has an originality in it, that one engraving 
ditt'ers so much from another of the same work. 

2744. Then what is the use of putting in this 
second part of Clause 7, if it is so. It runs, " or 
to obtain copyright in his original representa- 
tions of any scene or object, notwithstanding 
that there may be copyright in some copy of the 
original work previously made or in some pre- 
vious representation of the same scene or 
object 1 " — I never could see there was any neces- 
sity for the clause. 

2745. Looking at the words " not^vithstanding 
tliat there may be cop\Tight m some copy of the 
original work previously made," would it not be 
better to insert after " copp-ight," to make it 
quite <3lear, " or to obtain copyright in any such 
copy " ? — Yes, certainly. 

GliairinaiK 

2746. But surely a person now has the riffht 
to obtain copyright in a copy of a picture that 
has no copyri^t ?— Yes. 

Viscount KiniUftrrd, 

2747. What is the point then of the second 
part of Clause 7 ? — I cannot see the point in the 
first part, I never could. . ^ , , 

2748. It seems to me that it is periectiy clear 
you may copy a work of fine art in which there 
IS no copvrigiit ?— Yes, it is a tniism. 



Viscount Knutsford — continued. 

2749. I thought therefore they meant to add 
" or to obtain any copyright in any such copy," 
that that was the point ot it , because, of course, 
you can copy what is not copyright ? — Yes, it is 
a truism, and I always thought so, but I did not 
notice it because it was a good deal discussed on 
Lord Herschers Bill, ana the artists with their 
practical knowledge of it seemed to think it was 
necessary. It looks very much as if somebody 
was attempting to describe something, and their 
description has been cut down and mied down 
because it was too wide, and now it is reduced to 
a mere truism. 

Lord Welby. 

2750. There is force in the second part, is 
there not ? — Yes, I think so. I think it is a case 
where the law would cover it, but I do not think 
it is free from doubt. If you go from " prejudice 
the right of any person" to "to obtain copy- 
right," striking out the intervening words, I 
think that would be a great improvement. 

2751. I suppose it means this ; that supposing 
there is an engraving of a Turner existing in 
which there is no copyright, another man may 
make an original engraving and then he gets 
this right ? — -Yes, but it does not need the sub- 
section to tell us that. The " Derby Day " or 
" Margate Sands," or something of that sort, a 
man takes it and another man may perhaps 
take it at the same moment. 

2752. But if he gets it from the original 
picture ? — No, it must not be a copy of the 
original. 

Viscount Knutsford^ 

2753. Therefore, I take it that you agree 
with me that those words " to copy or use 
any work of fine art in which tnere shall 
be no copyright or," might go out ? — I res- 
pectfully agree, not understanding the subject 
technically ; I thought so all along, but that was 
very mucn discussed before, and I was timid 
about it, because I do not know how these things 
may work, and it was agreed I thought by other 
people who knew more about it. Would you 

five me an opportunity either in the interval or 
efore next time, just to see that there is nothing 
consequential. 

Oiainyian. 

* 

2754. But you see Sub-section (3) is not the 
same as Lord Herschell's Bill by any means. 
Clause 21 of Lord Herschell's Bill is, " Nothing 
in this Act shall prevent a person who has sold 
the copyright in an artistic work from selling or 
using any models, casts, sketches, or studies 
made by him for the purpose of the work, pro- 
vided that he does not thereby repeat or imitate 
the main design of the work " ?^Then that jus- 
tifies my proposition. I had not that before me, 
but it is something of that sort. I introduced 
those words myself and it is that now that 
occurs to me. 

2755. Is not your object met by Lord Her- 
schell's words, " provided that he does not 
thereby repeat or imitate the main design of the 
work " ? — Those are better words than I sug- 
gested now. It is nonsense as it stands. I 
suggest in my report the word " entirety," but 
" the main design ' seems better. 

2756. That 
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Viscount Knutsford. 

2756. That means when he has parted with it, 
as I read Sub-section 3 : " Notwithstanding any- 
thing in this Act contained, sketches, studies, 
models, and casts used in executing any work 
the subject of copyright under this Act, may be 
dealt with by the autnor of such work and his 
representatives without infringing any copy- 
right in such work" ; of course tney may be dealt 
with by the author ? — It means where he has 
assigned it and parted with the thing itself, of 
course, parted with the work. 

2757. Then ought we not to show that it is a 
case where the author has parted with his copy- 
right ? — I thought that as the matter could have 
no scope but in that case, it was implied. Quce 
tacite insunt nihil (yperantur. I do not think 
anybody could misunderstand the Clause in this 
respect. 

2758. I read it the other wav; I think there is 
nothing like making the thing clear ? — Certainly, 
but I did noi think it was possible to mistake it. 

2759. I say it ought to be if the copyright has 
been parted with ; tne copyright is in tfie author ? 
— Yes, and then of course he may do it ; there 
is no necessity for the sub-section if it is in the 
author. It is only if he has parted with it that 
the thing can come into play at all. There 
cannot be any necessity to say that he mav use 
sketches. The part is comprised in the wliole ; 
if he has the whole thing he has the part. 

Lord Welhy, 

2760. Does sub-section (2) mean, that sup- 
posing there is a picture of a room in which 
there is a representation of a. picture of an old 
master, or something of that kind, that is not to 
be considered an infringement, " merely as 
forming part of such scene." Does it mean that 
supposing you have a picture of a room, and 
you introduce into this picture of a room a re- 
presentation of an engraving in which there is 
a copjTight, that shall not be an infringement ? 
— You may take a part. 

Viscount Kvafsfiml. 

2761. I suppose it means a part of a scene ; 
if you have a painting of a scene, does it mean 
the scene of a play ? — It is something to do with 
living pictures. 

2762. There is copyright in a cottage which 
forms part of a scene. Then " the copying of 
such work merely as forming part of such scene 
shall not be deemed to be any infringement of 
the copyright in such work, unless tne special 
purpose for which the same is represented is the 
exhibition of a copy of such work." I do not 
understand it ? — It was one of the living picture 
cases that gave rise to the clause. You take a 
group, which is protected, the rest of the scene 
not being so, you may copy that group as part of 
the scene unless it is a colourable mode of 
reproducing the most important part of the whole 
scene ; if your object is to reproduce that group, 
and therest is merely added colourably, you would 
be restrained. I do not know how • to meet the 
point, but it arises from that. It is framed to 
meet one of those living picture cases, and the 
decisions have left them in such a doubtful state 
that I do not know reallv how to touch it. I do 
not like to strike it out; there is some object in 
it, I presume, if you would ask the framer of the 

(0.23.) 



Viscount Kn atsford — continued. 

Bill about it. Passing to Sub-section (4), in the 
first place I take objection to " the painter " 
being spoken of; it is the only place in the Bill ; 
it is a matter of drafting ; it should be " the 
author "; because the word " author " is used all " 
through, including the definition clause; but 
independently of that, my suggestion is that 
this might apply to sculpture ; there might be 
a replica of a sculpture, I presume, and I do not 
see why it should be confined to painting or 
drawing; but the word " painter " is objection- 
able because it is the only place where it is 
used. 

Chairman. 

2763. Would it be a work of fine art ? — Pro- 
bably some such term. 

27G4. If we want to include drawing and 
sculpture had we not better us^ the expression 
" work of fine art " ? — Yes. My suggestion is 
that it should not be confined to painting, at all 
events. I presume that there might be a 
replica of a sculpture, and certainly of a 
drawing. 

Viscount Knutsford. 

2765. There can certainly be replicas of sculp- 
ture, because in the colonies we have replicas of 
a statue of Her Majesty ? — Of course. Then I 
pass, in the same sub-section, to the words " the 
purchaser or " which seem redundant. It says 
" He shall not without the consent of the pur- 
chaser or owner of that one be entitled to sell, 
exhibit, or part with the property in the other." 
Why should you say " the purchaser or owner " 
here? 

2766. Because the purchaser may have passed 
it on ? — Quite so ; but then the owner would 
comprise the case of assignee. It occurs twice 
over " Purchaser or other owner " in line 36 ; 
and then again at the top of page 5 the same 
words occur again. 

Chainmm. 

2767. Ought it not to be " consent in 
writing" at the top of page 5, as we have it 
before ? — Yes, it ought to be. It would be held 
to be so no doubt, but it ought to be expressed. 

Viscount Kmitsfcn'd. 

2768. You do not object to the clause, and 
you have not gone into the question, I suppose, 
of whether there ought to be replicas of land- 
scapes as some painters seem to think. Mr. 
Riviere I think made a distinction between 
replicas of landscapes and replicas of portraits ? 
— A did not know that had been suggested, but 
I should have thought it was a very dangerous 
sub-division. 

Chairvian. 

2769. What was said, I understand was, that 
in the case of portraits you are not allowed to 
have a copy reproduced of any size in any 
material^ whereas in the case of landscapes you 
can make any copy you like, so lonff as it is not 
a replica ? — 'As a matter of principle ought the 
painter to be allowed, if he nas painted a land- 
scape, to produce a thing which is perhaps half 
the size. You see the definition of a replies " a 
repetition of a painting by the painter thereoi or 
caused by him to be executed in the same 

B I*. material 
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Cfia ivinan — continued. 

materia] and of or so nearly of the same size as 
to render doubtful the identity of the original 
work." So that a man might make a very small 
diflference, and yet be entitled to do that. That 
gives a very large power to the painter. 

2770. The only question, I think, is whether 
this clause ought not to be made a little more 
stringent ? — ^les, instead of the word " replica," 
" copy." 

2771. " Copy in the same material," or some- 
thing like that ? — Yes. I suppose it must reduce 
very much the value of a painting of a landscape 
if tne painter takes a somewhat similar view. 

Viscount Knutaford, 

2772. However, you would not draw any dis- 
tinction between replicas of landscapes and 
portraits ? — I thought that had aU been duly 
considered. 

2773. It was Mr. Scrutton, at questions 3731 
and 3738, who said that he believed that several 
artists considered that they might reproduce a 
landscape ? — It certainly seems a strong thing : 
it must reduce the value. Supposing an artist 
does a thing half as large again of a landscape, 
supposing that he paints a landscape precisely 
the same in every respect, the same material, 
half as large again or substantially larger so that 
it would not faU within the definition of 
" repUca," which says, that the one must not be 
able to be mistaken for the other, does it not very 
much reduce the value of the original ? 

2774. I should think very materially. I think 
that ought to be as much protected as a strict 
replica of the same size ? — I should be very glad 
indeed if that were able to be done. 

Chairman. 

2775. I see I put to Mr. Scrutton last year at 
No. 3731 : " I think that Mr. Briton Kevi^re 
said with regard to landscapes, that if a man 
bought a landscape he would be content with 
the same proviso in Clause 5 applying to land- 
scapes as to portraits " ? To which he replied : 
" I do not thmk that is the general view of the 
artists " ? — Of course the artist might cure any 
little defect, if he found there was any little 
delect in the composition, and he might make it 
a more valuable thing than the first one. 

Lord Welby, 

2776. But if he improves the picture in that 
way, is it any longer a replica? — It is not. 
Under the definition clause of this Bill, a replica 
must be so like that you might take one for the 
other. Then Lord Knutsford and Lord Monks- 
well suggest that the thing might be made more 
stringent. 

Viscount Knwtsford. 

2777. Instead of " replica " in Sub-section (4), 
I should insert the word " copy " ? — Will your 
Lordship let me consider it ? I think you will 
fall foul of other clauses if you do that. 

CItainruni. 

2778. Then you would have no difference 
between portraits and others ? — May I just con- 
sider how it would work ? You have two sub- 
sections dealing with the same result which 
might be covered by one sub-section ; you may 



CluiirTYian — continued. 

possibly get some doubt suggested as to whether 
a different thing was not meant when slightly 
diflferent language was used. 

Lord Welby. 

2779. Is there any difference in the definition 
bet ween a replica and a copy ? — Yes ; if you look 
at Clause 26, so different is it that it is thought 
necessary to define them separately. " The 
expression * copy ' shall, subject to the provisions 
of this Act, mean any representation or repro- 
duction of a work or any part thereof or desi^ 
thereof in the same or in any other form, and m 
any material and in any size"; but "replica 
shall mean a repetition of a painting by the 
painter thereof or caused by him to be executed 
in the same material and of or so nearly of the 
same size as to render doubtful the identity of 
the original work." It is quite a different thing. 

Chairman, 

2780. Then instead of "painting" we shall 
probably have " work of fine art " ? — Yes, that is 
my suggestion. 

Viscount Knwtaford, 

2781. Then that admits photographs, too ? — 
Not under the present definition. Then 
Clause 8 I will read ; I have two criticisms to 
make upon that. "Any court of summary 
jurisdiction, on being satisfied by the evidence of 
one credible witness that there is reasonable 
ground to suspect that unlawful copies of any 
work the subject of copyright under this Act 
are to be found in any house, shop, or other 
place within its jurisdiction, shall, on the appli- 
cation of the owner of the copyright in such 
work, or of his agent thereto authorised in 
writing, grant a warrant to any constable to 
search for such copies in such nouse, shop, or 
other place, between sunrise and sunset, and to 
seize and bring before any such court any works 
reasonably suspected to be copies of such work 
as aforesaid for the purpose of forfeiture and 
destruction of such works on proof that they are 
such unlawfiil copies as aforesaid." I have, as I 
say, two criticisms to make upon that. In the 
first place the words as to locale are very larj^e 
" in any house, shop, or other place within its 
jurisdiction." It is possible that a strong judge 
miffht read those general words "other place 
witnin its jurisdiction " as ejusdem generis with 
the words that have gone before ; but you would 
not mean, I suppose, that if there was some legal 
question as to tne copjn-ight in an altar piece, 
tney should go into a church or into a gentle- 
man's house ? 

2782. That is for the magistrates. If they 
are unlawful copies I do not know why they 
should not. Why should you not send a 
constable into a church at a convenient time to 
seize illegal copies ? — No ; but there could be no 
legal question as to the right in a man's pocket 
handkerchief if a thief took it out of his pocket; 
but there may be some subtle copyright question 
involved in the other case. 

2783. You must have some words besides 
" house and shop," for instance, in railway arches; 
you might have one of these men with a number 
of unlawfiil copies ? — Yes, you are between 

Scylla 
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Viscount Knutsford — continued. 

Scylla and Charybdis. You may be too wide or 
too narrow. 

Lord Welby. 

2784. Take Lord Knutsford's point. There 
may be just as much wron^ done to the owner 
of the copyright if the thing is hung up in a 
church ? — Yes, but you are giving very wide 
power to decide whether there may oe reasons to 
suspect. There may be some veij^ difficult point 
on the construction of this Bill, whether the 
work is the subject of copyright. 

Viscount Knutsford. 

2785. If I were a magistrate, and a man came 
to me and reasonably proved to me that there 
were unlawful copies in a church, I should say I 
cannot give you an order to go at any time into 
this church, but you must make arrangements 
to go at some convenient time ? — I have put my 
point. 

2786. But I want to know this. The last 
words are, "on proof that they are such unlawful 
copies as aforesaid." Is it desired that the copies 
should all be destroyed; supposing the owner 
of the copyright would like to have some of 
them ? — That is my second point that I was 
just going to put. What I suggest is, whether 
under the direction to destroy, valuable or at all 
events useful property, might not be lost. It 
would seem desirable that tne court should have 
at least an option as to handing over unlawful 
copies to the owner of the copyright. 

2787. " For the purpose of^fieing dealt with as 
the court shall direct " ; because if there is no 
application the court will order them to be 
destroyed; but if there is an application the 
court wiU hand them over to the owner ? — ^Yes, 
and that applies to one or two sections where 
destruction is ordered. 

2788. You might say "to be forfeited, 
destroyed, or otherwise dealt with as the court 
may direct"? — Yes, it may be more valuable 
than the original. The fraudulent pirated copy 
may be the better of the two. Then I do not 
think the words are quite wide enough. I dare- 
say the court would get out of it ; they would 
hold that " owner " comprised the employer 
under Clause 4 (2) (a); or in other cases where it is 
possible that some person might have a right of 
seizing copies without being the owner. Who is 
the owner of the copyright ? The employer is 
not the owner, except for a very limited purpose. 
Ought not the word " owner " to be a littk wider, 
so as to take in a case like that ? The case of 
Section (2) (a) is the case of divided dual owner- 
ship. Avhere a person is employed to make the 
work and the employ^ knows tnat the work is 
intended bv the employer for publication in 
certain modes neither one nor the other is the 
owner. The employer is the owner for certain 
purposes, and under general words the rest 
of the copjrright, I presume, would remain with 
the author. I think there is substantiality in 
that point, that there may be a case where this 
Clause 8 would have to be enforced, and it 
might be a little doubtful who the owner was. 

2789. What words would you suggest ? — That 
I should like to consider. I wanted to know 
whether your Lordship thought it desirable. 

(0.23.) 



Chairman. 

2790. I should have thought it might have 
been got over by an alteration in Clause 4 by 
saying that these partial owners shall have the 
rights of complete owners, or that each shall 
have the right to take action ? — It says so 
already qtut the employer ; but then there is the 
other naif of it. It does not say so with reference 
to the owner. They are neither of them owner- 
ship, and it is only a question whether you 
would alter Clause 8. 

Viscount Knutsford. 

2791. Upon your assumption the author must 
have parted with his cop3n-ight, and therefore I 
do not think he is the injured person; it is 
either the owner of the copyright or the em- 
ployer who can be injured by these unlawful 
copies ? — ^Yes. 

2792. The employer has all these rights given 
him specially by Clause 4, Sub-section (2) (d), 
which specially mentions seizure of copies ? — 
That is not quite so, is it ? It is divided between 
the employer and the author ; because it says, 
" Except as above provided, the cop3rright in any 
work the subject of this Act shall remain in the 
author." Those words will give the residue of 
the copyright to the author, in a case where 
imder (a) tne employe knows that the work is 
intended for publication, and therefore that the 
employer will be entitled to a partial copyright 
for certain purposes. So that dual ownership is 
divided between the employer and the autnor, 
and, if I may say so, your Lordship's proposed 
division of it into employer and owner would 
seem to be a cross division, as logicians call it. 
The two terms might overlap. 

2793. The author is the owner of the copy- 
right until he has parted with it ? — Yes. 

2794. If he has not parted with it he comes 
under Clause 8, because he has not parted with 
it ?_Yes. 

2795. If he is the owner of the copyright he 
comes under Clause 8 ? — Yes. 

2796. If he has parted with his copyright 
then the person to whom he has parted with the 
cop3nright is the owner of the copjrright, and he 
comes under Clause 8 ? — ^Yes. 

2797. Where there is the case of an employer 
there are certain cases where the emplover may 
not be the owner of the copjnight ancf he has 
protection ? — Yes. 

2798. In certain cases like photo^aphy, and 
so forth, under Clause 4, Sub-section (1), the 
employer is the owner of the copyright ? — Your 
Lordship then treats the transaction as one in 
which the author is the owner of the copyright, 
subject merely to a temporary purpose in the 
employer. I thought that might be difficult to 

2799. No; under Sub-section (1) in certain 
cases the employer has the copyright ? — ^Yes. 

2800. Just as if he was the author ? — Yes. 

2801. In certain other cases he would not have 
it; he would be the employer when he orders the 
portrait ; but he would not have the copyright 
in himself, he is the employer ? — Yes. 

2802. As the employer he has protection? — 
Yes, I agree. 

2803. And the o-vvner of the copyright wherever 
he is can come under Clause 8 ? — ^Yes. ' 

B B 2 2804. Therefore 
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Viscount KnuUford — continued. " 

2804. Therefore, who is the person who can- 
not ? — In this case supposing the employer says 
to the employ^, " I want you to make me a 
picture which I am going to publish in a journal 
or as a book." The employer no doubt is pro- 
tected by those special words ; but what is done 
with the rest of the copyright ? He publishes it 
in a book ; but it may be published as something 
else, retaining a sort of copyright which returns 
to the author. Is the author the owner then ? 

2805. The author is the owner of the copy- 
right ? — If your Lordship thinks so. 

2806. I am not nutting myself against your 
knowledge, I am only saying that it seems to me 

. to be so — the author is the owner of the copj^- 
right; he may part with it partially or wholly; if 
he parts with it partially for a particular purpose 
to tne employer, say for illustration, then the rest 
of the copyright still remains in him ? — If that is 
the way it strikes your Lordship, then " owner " 
will do*^; but it does not seem to have struck the 
framer of this Bill that there was very much 
copyright left. When the work is done for a 
particular purpose, for publication in a particular 
form, probabfy that form really absorbs the 
greater part oi the value of the copyright. 

2807. Very likely, but still there is the residue? 
— Then it is, if I may say so. I was translating 
your Lordship's view rightly when I said that the 
proper construction of the transaction is that the 
autnor is the owner, subject merely to withdrawal 
for a particular purpose, and not the converse, 
viz., that the employer is the substantial owner 
with a shred which may revert to the author or 
€mploy6. 

2808. I should say so ? — Then I have pointed 
that out, and that dealt with Clause 8; now 
Clause 9 : "If any person shall hawk, carry 
about, sell, or offer for sale any unlawful copy of 
any work the subject of copyright under this 
Act, every such unlawful copy shall be seized by 

. any constable without warrant on the recjuest in 
writing of the owner of the copyright m such 
work, or of his agent thereto authorised in 
writing, and at his risk." I really do not know 
how the constable is to act. I think a stupid 
policeman would find himself sometimes in a 
very diflBcult position if he has to decide with- 
out any legal data. Supposing I went up to a 

. constable and said, " That man is hawking about 
an unlawful copy of a work in which 1 have 
copyright," just consider the pregnant statement 
that 1 mate, what a complicated proposition, 
partly of law and partly of fact I affirm ; ^nd how 
is the poor policeman to act. He might say to 
me " How do I know this — ^you may be hoaxing 
me." I cannot think that can quite work. 

2809. Tlie liability will rest upon the person 
who makes the reouest ; if I give a man in charge 
wrongfully, it is 1 who am liable, not the con- 
stable ? — Y es, I agree ; but the person may not 
be a responsible person at all. He may do it 
bond fide or he may do it not bond fide ; he may 
wish to do a bad turn to the person at whose 
instance the work is being sold. If you think 
that is sufficiently precise, well and good. I 
should have thought it would have been better, 
perhaps, to say, " Any person purporting to be 
the owner," otherwise it might lead to a great 
•deal of difference of opinion as to how the clause 
: should work, what sort of proof shall be required 
*of ownership. 



Viscount Knwtsford — continued. 

2810. You mean to protect the constable, 
because the person who meets him and says, " I 
am the owner of the copyright," and writes it 
down and says, " I ask you to seize these things," 
might not be the owner of the copyright ? — ^Yes, 
if you said " purporting to be the owner," that 
might meet it. 

Lord Welby. 

2811. The words in the Literary Bill, as it 
now stands, are "If satisfied by evidence that 
there is reasonable ground for believing that 
pirated copies of such books are being hawked, 
carried about, sold, or offered for sale, may by 
order authorise a constable to seize such copies 
and to bring them before the court " ? — I should 
have thought it would have been easier for the 
commissioners of PoUce, or the people who give 
the orders to the constables, to deal with the 
case if you put into the Act some words hke 
those enlarging it rather, making it lawful to act 
if the person who makes the request in writing 

Eurports to be the owner. If you say it must 
e by request in writing of the owner, you give 
a very large discretion to the commissioner. 
He may say to the constable, " you need not act 
upon this at all unless there is some proof given," 
and that might paralyse the section. I want to 
make it work a little easier. If you say " a per- 
son purporting to be the owner of the copyright 
in such work," then the Commissioner oi Police 
would give orders accordingly. 

2812. In the Literary Bill the court of sum- 
mary jurisdiction comes first and authorises it ? 
— That I am sure would make it utterly useless, 
because these hawkers are here to-day and gone 
the next. 

2813. Yes, that was brought before us very 
forcibly in evidence ? — Yes. 

Viscount Knutaford. 

2814. This is a new clause because it is not in 
the Literary Bill. In the Literary Bill as it now 
stands. Section 22, the court "if satisfied by 
evidence that there is reasonable ground 
for believing that pirated copies of such 
book are being hawked," authorises the con- 
stable to seize the copies and bring them before 
the court. Then, secondly, " if satisfied that 
there is reasonable ground for belie^^ng that 
pirated copies of any book are to be found in 
any house, shop, or other place within its juris- 
diction," they may authorise a constable to 
search ; but we have not in the Literary Cop\Tight 
Bill got any clause like this which enables the 
constable to proceed merely on the writing of a 
request. That clause gives the court of summary 
jurisdiction the power to order a constable to 
seize the copies. And if they are satisfied that 
there is reasonable ground for believing that 
pirated copies of any book are to be found in 
any house, shop, or other place, then they may 
order accordingly? — Yes; that is a diferent 
thing altogether. It is an easy thing to go and 
get an order from the court when you are going 
to seize copies on a man's premises: but the 
thing is, ♦bese men. in *^he Strand hawking them 
round. 

2815. Yes, but the first Sub-section 1 does 
apply. A court of summary jurisdiction, if there 
is reasonable ground for believing that pirated 

books 
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Viscount Kmititford — continued. 

books are being hawked about or offered for sale, 
may order a constable to seize them ? — ^Yes. 

2816. That is hawking about or selling? — 
Yes. 

2817. Then, also, if they believe there are 
unlawful copies in any bookshop or other place ? 
— ^There is no difficulty in that case. 

2818. There is no difficulty in either of those 
cases. The owner of the copyright would say, 
" Here are these photographs being sold all oyer 
London and hawked about in the streets, give 
me an order," and the court ^ves an order to 
a constable, and he goes off with the constable 
and they seize them ? — ^Yes. 

2819. But this is a different point, because 
this is giving the constable power to seize 
without any application to the court, upon the 
written request of anyone who may not be the 
owner ? — ^Yes, and I want to make it stiU easier 
to put into motion, because I know in the sister 
subject of music, what enormous harm is done 
to the legitimate trade by this sort of thing. I 
want you t<o say that if the person purports to 
be the owner and signs a written request, the 
constable may go at once without first of all 
going through the formality of going to the 
court and getting an order, which generally 
allows time for the hawker to escape free. 

Lord Wdhy, 

2820. Do you approve of the distinction which 
is drawn in the Literary Bill as apart from the 
Artistic Bill, that the court of summary jurisdic- 
tion has to authorise the constable where books 
are concerned ? — Yes, where books are concerned 
on the premises. 

2821. But where things are hawked about you 
think the Literary Bill is wrong ? — Certainly, I 

-do. 

Viscount Knutsford, 

2822. In Lord Herschell's Bill, Clause 30, 
Sub-section (2) (ii.) runs : " If any person in any 
street or highway, or elsewhere than at a house 
or shop, offers or keeps for sale, hire, distribution, 
or exnibition, any such copy or colourable 
imitation, it may be seized by any constable 
under the order of the apparent owner of the 
copyright or of any person authorised by him in 
writing, and forthwith taken before a court of 
summary jurisdiction"? — Yes. I am not en- 
titled, of course, to say anvthing about the 
Literary Bill, but Lord Welby lea up to the 
observation. I should have tnought that the 
two ought to be assimilated, and that in each 

you may go to the court of summary 



case 



jurisdiction ; you have plenty of time to do it, 
to take copies in a house or shop ; but I am cmite 
sure you will make the thing a dead letter it, in 
order to stop half a dozen fellows who are selling 
things in the Strand, you have first to go to the 
-court. 

2823. Then this would meet your view: "If 
any person shall hawk, carry about, seU, or offer 
for sale any unlawful copy of any work the sub- 
ject of copyright under this Act, every such 
nnlaTff^^ ^^PJ ^^y ^ seized hj any constable 
without 'warraj;it on t h ^e qi^est^ i n jgyting of the 
apparent ownei;^'*1^TesT ' -^>A^^ p, ^ 

2824. Taking in Lord HerscheU's wotas"? — 
Yes, they are my own words. May I just say 



Viscount KniiUford — continued. 

this : your Lordship seemed to think there was 
nothing at all in my point as to the large 
description " house, shop, or oT.her place " m 
Clause 8. ITiat was Lord Thring's criticism. 
Lord Thring attached very great weight to it 
under the Literary Bill, it was his argument ; he 
said it was monstrous that people should be 
allowed to go into any place into a gentleman's 
house or garden ; he did not mention the case of 
a church. I am not the first person who has 
taken the point. Then for the purpose of uni- 
formity, you ought to make some alteration as to 
the order for forfeiture and destruction. 

2825. I think it would be much better to say 
" conveyed before a court of summary jurisdiction 
to be forfeited, destroyed, or otherwise dealt with 
as the court mav think fit"? — Yes, no doubt. 
It may not have much scope in this case ; copies 
hawked about are not likely to be worth much. 

Lord Welby. 

2826. But still it is a provision against abuse ? 
— Yes. Clause 10 is merely procedure. 

Viscount Knutsford. 

2827. We have our own Clause 24 in the 
Literary Copyright Bill; we may take one or 
the other ?— No doubt. Then I think Clause 11 
is rather a complicated clause, but I have been 
through it very carefully, and it seems to me to 
work out all right, and I do not think there is 
any redundancy. The only thing I should sug- 
gest is this : Some strict draftsmen object very 
much to any anticipatory reference, and the 
clause runs hke this : " Every person who shall 
commit any of the actions specified in Sub-sec- 
tions (b), (c), and (d) of the definition of copyright 
in this Act contained, without the consent in 
writing of the owner of copyright in the work 
copied, or of his agent thereto authorised in writ- 
ing, or who shall sell, distribute, exhibit, import, or 
export any works of fine art, photographs, or 
casts from nature contrary to the provisions of 
Section 5 or Section 14 of this Act respectively." 
I know Lord Thring has a great objection to 
anything anticipatory, and many stnct drafts- 
men have, because it involves a sort of inversion 
of your way of reading the Act. Perhaps your 
Lordships do not object to that. 

ChairTYian. 

2828. We have already had it in Clause 6, 
Sub-section (1) " any of the Acts specified in 
Sub-sections (b), (c), and (d) " ? — I did not think 
it applied to the definition clause which is so 
often put at the beginning of an Act that you 
may suppose that a person does read it. feut 
Section 14 there is a little awkwardness about. 
1 just draw attention to that. 

^829. There is a reference to the definition of 
copyright in Clause 14 so far as that goes ? — 
Yes, there is. 

2830. I do not know really that we are con- 
sidering the subject of the drafting of the Bill 
but are rather getting the substance of it? — 
Then with regard to Clause 11, 1 merely draw 
attention to something that comes in Clause 12 ; 
it says, " Every person who shall commit any of 
the acts specified " " without the consent in 
writing of the owner of copyright in the work 

copied 



198 



MINUTES OF EVIDENCE TAKEN BEFORE THE SELECT COMMITTEE 



13 July 1899.] 



Mr. Cutler, q.c. 



[Continued, 



I 



Cluvirman — continued. 

copied or of his agent thereto authorised in 
writing." In Clause 12 it reads like this : "All 
copies of any work the subject of copyright 
under this Act made without the consent in 
writing " (that refers to Clause 11) " of the owner 
of the copyright therein or his agent thereto 
authorised in writing, and imported into the 
British dominions shall, on receipt by the 
Commissioners of Customs of a notice in writing 
duly declared from the owner of the copyright 
in such work that such copyright subsists, and 
of the period for which it will subsist under this 
Act, together with a copy of such work, be 
detained and confiscated.' It would seem to be 
inconsistent. If you repose confidence in agents 
for the purpose of authorising copies of a work, 
ou surely ought to extend to them the 
ess momentous power of giving a notice to the 
Commissioners of Customs of tne state of facts. 
The words " or such agent " should come in 
Clause 12 after the words " duly declared from 
the owner of the copyright in such work." You 
ought to give the owner the power of delegating 
the duty of giving a mere notice to the Com- 
missioners of Customs. It may be a convenient 
thing ; the owner may be abroad and you have 
just given the agent the more important and 
delicate duty of authorising copies to be made ; 
it is in line 28 of page 6. I want to put in " or 
of such agent." 

Viscount Kn iitsfoi'd. 

2831. Would you consider, before you come 
again on Clause 11, whether instead of all these 
unfortunate references to Sub-sections (b), (c) and 
(d), and contrary to the provisions of Section 5 
and of Section 14, the lollowing words would 
not cover every case : " Every person who un- 
lawfully and contrary to the provisions of this 
Act, has in his possession, or deals with any copy 
or copies of any work the subject of copyrignt 
under this Act, shall," etc. ? — Will you not say 
" makes " in the first place ; you must provide 
against his making it, because he may make it 
and hand it over to somebody else. 

2832. Yes, " who makes or has in his posses- 
sion " ? — It will be a very beneficial thmg. I 
have taken a good deal of trouble to see that 
there were no words repeated. 

2833. The words "deals with" cover, for 
instance, " exhibit, import or export," that 
covers (b) and (c) ? — ^Yes, I did not like to 
re-model the clause, but I thought, myself, there 
was a shorter cut to it. Then further on, 
Clause 12, you have to deposit a copy of such 
work. How would that apply to sculpture, 
some sketch or photograph, or something of 
that sort ? 

2834. Where are you now ?— Clause 12, "All 
copies of any work the subject of copyright 
under this Act, made without the consent in 
writing of the owner of the copyright herein, or 
of his agent thereto authorised in writing, and 
imported into the British dominions sh^, on 
receipt by the Commissioners of Customs of a 
notice in writing, duly declared from the owner 
of the copyright in such work, that such copy- 
right subsists, and of the period for which it will 
suDsist under this Act, together with a copy of 
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such work, be detained and confiscated by the 
Officers of Her Majesty's Customs." But they 
mi^ht have to seize a bust, or something of 
which it would be impossible to deposit the 
copy of beforehand. 

Lord Welby, 

2835. What do you say to the clause in the 
Literary Bill. I see the two clauses are drawn 
in a perfectly different manner. It is Clause 21 
(haruiing tlie Bill to the witness) ? — Yes, that is 
quite different, I do not see why that is not 
sufficient. 

2836. We shall have to use the same phrase- 
ology in the two ? — Yes, the question is which 
to cnoose. 

2837. I think this clause is a little bit 
complicated? — So do I, but certainly it is 
insufficient in the respect I mention. There 
must be some works of which you could not 
give a copy. What it says is that in order to 
get a rignt to impound the thing you must 
supply the Commissioners of Customs with a 
copy of the work. That could not be applicable 
to every sort of work; a small bust that you might 
want to have seized. But your Lordship puts into 
my hand a clause in the Literary Bill as it stands 
now which seems to me on first impression to 
meet it ; but one would like a little considera- 
tion before comparing the two. The only thing 
is, I suppose, you throw a rather difficult duty 
upon Custom House officers if there is no notice 
given to them. There ought to be a condition 
precedent probably that in some form or other 
they should have been notified of the fact of 
copyright in the work. 

2838. How is that put in the Literary Bill ? — 
It is not put at all, there is nothing in this 
Literary Bill which throws any duty on the 
owner of the copyright to give notice to the 
Custom House officers that he is entitled to the 
copyright; it simply says that if the book is 
pirated copies, may De forfeited. 

Viscount Knutaford. 

2839. In Lord Herschell's Bill there is nothing 
at all about this particular subject which is dealt 
with by Clause 12 of this Artistic Bill ? — No. 

2840. I should have thought it better to leave 
it altogether out ? — And leave it on the importa- 
tion clause in Clause 11 ? 

2841-2. Yes ? — ^Yes, it is an offence to import. 
I should think that would be enough. 

Mr.DrtWt/.] IfyoulookattheCustoms Act, 1866, 
you will see that is complete, to a certain extent, 
m itself, and it is not necessary to introduce it 
into the Copyright Act. 

Witn-e88.'\ I have thought about that, but if 
you rely upon the Customs Acts with re^rd to 
the future by a Bill which was not in existence 
when the Customs Acts became law, I think you 
will find it is not quite clear that they would 
prospectively apply to a new subject matter. 
You would require some words in this Bill. 

Viscount Knutaford, 

2843. Then that would be an amendment to 
the Customs Acts ? — Certainly, if your Lordships 
think it the better course. 

2844. On 
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CJiairman. 

2844. On comparing Clause 21 of the Literary 
Bill with Clause 12 of the Artistic Bill, I should 
'he inclined to say that we might leave it as in 
the Literary Bill for the persons themselves to 

?ive such notice as they think will put the 
Jastom House officers on their guard, and if 
the Custom House officers find out by any 
means that these pirated copies are being 
introduced, thejjr mignt seize them. I do not 
see why we should oblige anybody to send 
notice or anything ? — The Custom House officers 
would not incur any liability if they did not 
know. 

2845. I do not see why we should put upon a 
man a statutory obligation to do what he would 
probably do in his own interest, and it might 
very well happen that the Custom House 
officers luaew oi their own knowledge this was 
•going -on and might seize the copies ? — Not only 
that, "but the owner of the copjTight would 
generally know if there was any course of 
dealing m pirated copies being imported, it would 
not be an isolated case ; and ne would then send 
notice. 

After a short adjournment. 

Chairman, 

2846. 1 think we left off at Clause 13 ?— What 
I shall have to deal with for the next half-hour 
are really points which are more verbal matters, 
such as tnose I have already indicated, and we 
*can dispose of those. Clause 13 I have nothing 
m^are to say about. On Clause 14 there are the 
words " or causes to be committed " (the same 
observation occurs several times) in Sub- 
section (1) (a) and (b), and they -ought to be left 
out, it is not logical. Then on the words 
" whereas in fact such work, or any material part 
thereof," in the last part of (b\ either those 
words should come out here or else they should 
be inserted in Clause 13, where the sense has the 
same reference to the false author. I should 
think that they ought to come in in both. 

2847. The question is, that the author did not 
execute the work in question, whereas in 13 it is 
" or any material part thereof" ? — Yes. 

Viscount; Knutsford, 

2848. Which do you propose ? — I think the 
words are useful, and ought to be put in in both. 
Then in Clause 14, Sub-section (1) (b), there is 
an inversion of the justice of the case in throw- 
ing upon the person who up to the point in 
question is supposed to be innocent, the onus of 
coming and satisfying the court that he had no 
reasonable ground to suspect the authenticity of 
the work he may have dealt with. The point is 
that if any person does the three acts specified 
in the sub-sections in the definition clause, sells, 
distributes, lets for hire, and so on, those things 
may bo done by the person perfectlv bond fide. 
Take the case of Lincoln's inn. We have at 
Lincoln's Inn a copy of a picture said to be by 
Giorgione, which, ii by Giorgione, is worth 
20,000i., but latterly doubts have been suggested 
as to the authenticity of it. We might perfectly 
hcmA fide sell that picture and we should be 
liable to be called upon ; probably, in our case, of 
the Benchers of Lincoln's Inn, it would not be any 



Viscount Kmdaford — continued. 

freat hardship, because we might easily do it ; 
ut some person, who was ill or away, might be 
called upon in an action to come and satisfy the 
court that he had no reasonable ground to 
suspect the authenticity of the work, which he 
might have sold perfectly innocently or otherwise 
dealt with, and if he was not able to come 
an order might even be made against him. 
As a matter of form unquestionably, and as 
a matter of substance, as I suggest, the onus 
ought to be reversed. Instead of saying, unless 
the person comes and proves his innocence, it 
ought to be, if the court is satisfied that he had 
reasonable ^ound to suspect the authenticity ; 
it is not without importance; anybody knows 
who has had an action brought against him, 
that it is a very important matter whether the 
onus is on the plaintiff or on the defendant. 
The onus here ought to be on the defendant. 
The words are " if any person commits," an act 
which may be committed perfectly bond fide. 

2849. How can it be? — I put to your Lordship 
the case of Lincoln's Inn. 

2850. But it is only " commits or causes to be 
committed any such acts," " accompanied by any 
representation that such work is a work executed 
by any named author, either then alive or who 
has died within 30 years preceding the Acts 
complained of" Surely Giorgione has nothing 
to do with it ? — ^Well, my Lord, I have a picture 
in my dining room, which I have always been 
told is by Sir Thomas Lawrence. I might have 
sold it or dealt with it innocently. 

2851. But it is either who is alive or has died 
within 30 years. In some cases I can quite 
understand there may be a question, but in the 
case of Sir Thomas Lawrence, he died long; 
before that? — But that is a mere accident, if 
Sir Thomas Lawrence had died within 10 years, 
would not the question have arisen ? I might 
not have had the opportunity, or it might not 
have occurred to me to go and find out. I, not 
being an expert, it might not ever have occurred 
to me that the work was not genuine. I do not 
think you will put it in this way to throw the 
onus on the defendant ; it is quite an inversion 
of aU principle in procedure up to this time. 
Why snould you not say "if the court is 
satisfied that he is guilty." A man may not be 
able to prove his innocence ; the court may have 
only his own unassisted oath, and the court 
might not believe him, and might have good 
reason for not believing him, because he was 
proved to have told a lie on another occasion, or 
ne might not be able to come, and a decree 
might DO made in his absence. It may seem to 
your Lordships to be a small matter, but to 
people who have had a great many cases, it is 
not a small matter on which side the onus is, 
and I never saw it before in a statute. 

2852. What do you suggest ? — " If the court 
is reasonably satisfied that he had reasonable 
ground to suspect the authenticity of the work." 

2853. If the court is satisfied that he had not 
reasonable ground ? — No ; that he had reason- 
able ground; if the court is satisfied that he 
could have suspected it. Now the next point is 
a rather more elaborate one. In CJlause 13, 
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Viscount Knntsford — continued. 

going back for the purposes of comparison for a 
moment, it is provided that if any person (I have 
nothing to say whatever against this clause ; it 
is only by way of comparison) puts a wrong 
name upon a work of art so as to give reasonable 
ground for believing that the work was executed 
by some author (which of course would be some 
author whose name would give a certain value 
to the work), and the suggestion was untrue the 
person shall be subjected to a penalty to be paid 
to the person aggrieved, of a sum not exceeding 
lOOi. If that language were adhered to in 
Clause 14, which deals with a somewhat similar 
subject matter, I should have nothing to say ; 
but it is departed from: it says that if any 

Eerson commits any of these acts, which have 
een so often referred to " accompanied by any 
representation that such work is a work executed 
by anv named author either then alive or who 
has died within 30 years preceding the acts com- 
plained of" when that representation is untrue, 
then if, as I assume now it will be, " if the court 
is satisfied that he did it otherwise than 
bond fide'' he shall forfeit " in respect of each 
offence double the full price at which the work 
in question has been sold or offered for sale " 
together with the penalty. That forfeiture is to 
be to the person whose signature has been 
counterfeitea. It does not say anything about 
his beinff the aggrieved person, but it might 
very well be that the person in question had 
allowed his name to be used. I can suppose 
such a case, and such a case has often 
happened in literary matters, as your Lordships 
know. But supposing that the person had 
known that his name nad been taken, that he 
had lain by and said nothing, and then possibly 
with the view of receiving this penalty brings 
an action, you cannot say that the penalty is to 
go to the person whose name has been taken 
when it may have been sometimes taken with 
his positive consent. Possibly you might say 
that a judge would not allow him to receive the 
penalty under those circumstances ; but suppos- 
ing he has really lain by knowing of it, and then 
comes and says, "I ought to be paid for it," 
there would be no help for it. That is absolutely 
a slip. 

2854. Then I should not say in that case that 
his signature on the work had been counterfeited 
if it is done with his express consent ? — Then I 
will eliminate that case; I do not think you 
would leave the section if it remained there. 
But supposing somebody savs, " Your simature 
is on tnat work and it has been sold witn your 
signature on it," and the person says, " I do not 
mean to bother, I do not care," and then lies by, 
and then sometime afterwards may come and 
sue for a penalty though it has been done with 
his tacit acquiescence without much, if any, 
nut.Ui fides or fraud, I say you ought to put upon 
him the onus of coming at the earliest period, 
that he ought not to lie oy. It is a very strong 
thing indeed to say. 

2855. I should not think the court would 
award it to him if he has lain bv ? — There is 
nothing to enable the court to refuse. 

2856. Assuming in the first place the case 
where the man has allowed the signature to be 
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used, it is clear that the court would not award 
him the penalty. If he has not allowed it but if 
it has been brought to his notice and he has 
chosen to let it go, then I should say the court 
would say, you are liable to forfeit to the person, 
but we do not choose that in this case he should 
have it ? — I think your Lordships would find 
that the authorities are, that when an Act of 
Parliament says the court may do such a thing, 
it is the same as if it said they must. 

2857. No ; it is if the court is satisfied that he 
had reasonable ground to suspect the authen- 
ticity then such person shall be liable. It does 
not say that the court must enforce it ? — But it 
is always held so. 

2858. Not in a case where the man allowed 
it ? — But you must take cases near the line. I 
merely put as part of the illustration, the case 
where a man has allowed it. I do not think it 
is quite to be overlooked ; such cases have 
certainly happened in music, where it is a 
common practice for people to allow their names 
to be used because they have a certain value 
and it is not considered a fraud at all. But if 
your Lordship thinks in that case it is perfectly 
clear that the jud^e would be justified in stay- 
ing his hand, I still put to your Lordship, and 
with verj' great confidence^ that it would be 
an extremely difficult case to deal with. Sup- 
posing on the other hand a man came and saia : 
" Here is a statute which says my name has a 
certain value ; it is put on a portrait and there 
is a penalty attached to it," or the executors 
might come and say so. 

2859. Supposing a man forges Mrs. Allingham's 
name to a pictur^ of a Surrey cottage, oo you 
mean to say she is not the person who ought to 
have the forfeiture ? — She may or may not be. 
But I say if she is to claim it you ought to have 
some words here to give the court power, which 
it has not at present under this clause, of going 
into dates ; " when did you know this first " (it is 
what is always done in the case of injunctions) ; 
" what steps nave you taken " ; " why did vou not 
take steps Defore"; " why have you allowed this to 
go on for six months, or six years " ? There is 
everj^ sort of gradation that may occur, and I 
say there ought to be some wonis here to say 
that the court shall take into consideration the 
fact that the person has or has not come at the 
proper time to claim this extraordinary priviWe 
of receiving this penalty. The court ought to be 
authorised in special terms to look into the facts 
under which the claim is made and to see whether 
it is made at the very earliest possible opportunity, 
at the veiy earliest stage of knowledge on the 
part of the person claiming that his name was 
being used. Your Lordship puts a case of some 
person who is, no doubt, above making an 
extortionate claim : but vou have to deal with 
the case of persons of less means, to whom 
money is a greater object, and a great many 
people are unfortunately perfectly unscrupulous. 

2860. But the forfeiture is limited in a parti- 
cular way here ; it is " double the full price at 
which the work in question has been sold or 
offered for sale, together with a penalty not 
exceeding twenty pounds, and shall also pay to 
such person the costs of the proceedings " ? — 
Yes. 

2861. So 



ON COPYRIGHT BILL AND (X)PYBIGHT (ARTISTIC) BILL. 



201 



13 July 1891).] 



Mr. Cutler, q.c. 



[Continued. 



Viscount Knutsford — continued. 

2861. So it is not the case of money being 
wanted. What would ^ou put in, "shpuld be 
liable if the court thmk tit"? — Some words 
giving more discretion than there is here, I think 
" at the discretion of the judge," or something 
of that sort; or I should have said it shall be 
lawful for the court to take into consideration 
the circumstances, such as the length of time 
that the person has known of it, or the words, 
" the person aggrieved," I think that would meet 
it ; because the court might then say under that, 
you are not an aggrieved person if you did not 
complain at the first moment. 

Chairman. 

2862. But I xmderstand Clause 13 deals with 
the person aggrieved ; that is to say, the pur- 
chaser of the picture who may have been 
induced to buy it. That is a totally different 
thing. Clause 14 deals with the wrong you have 
done to the artist ? — Yes. 

2863. Surely that applies to a very different 
person ? — Yes, but you might use the word 
" aggrieved " in such a way as to apply to the 
artist. 

2864. " If he can show dxmage " ? — Yes, some 
words of that sort — actual damage ; then I think 
it would give the court all the necessary power. 

Viscount Knutsford. 

2865. What kind of damage could Mrs. Ailing- 
ham show ? You must give some definite sum. 
Mrs. Allin^liam would not say, " I am injured by 
ha^nng this wretched Surrev cottage with my 
initials on it " ; she woula not sell a single 
picture the lass. It is a question of punishment 
rather than damages ? — But your Lordship will 
put a case that is outside the danger. 

2866. Most of us know some case in which an 
artist's signature has been forged ; and if you 
are to say it is only such damage as the artist 
has suiiered, pmctically that amounts in many 
cases to nothing. Wnat, for instance, would 
Birket Foster have suffered, and he had several 
pictures with his initials put on falsely. Pecu- 
niarily, what damage did he suifer ? Therefore 
it is putting on a penalty with a view of 
punishing the offender ? — The judge in such 
cases does assess the damages. I am obliged to 
your Lordship for that suggestion, that it would 
create a difficulty where there was no actual 
damage ; but I would prefer that you should put 
in some woifls saying " at the discretion of the 
court," or I should prefer, " the court shall take 
into consideration the date of knowledge of the 
person whose signature is forged." 

2867. Take the fraudulent works in Clause 13 ; 
we there have "imprisonment for a term not 
exceeding six montns, and shall in addition 
forfeit to the person aggrieved a sum not ex- 
ceeding one hundred pounds." Now in Clause 
14 the only ditierence is that the man may do 
the thing bond fide ; therefore you have to pro- 
vide, " ii the court is satisfied that he nad 
reasonable ground to suspect the authenticity of 
such work. Then why not put on the same 
penalty to the person aggrieved of 1001. ? — 
because it may be bond fide. 

2868. But the court have to be satisfied that 
it is not ; it is just as much a fraud as the 

(0.23.) 
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fiaud in Clause 13. I think the artist whose 
signature has been forged should have the 
penalty ? — Then according to that the artist 
may lie by knowing that the signature has been 
forged and copies passed into the markets for 
20 years, and then as no statute of limitations, 
applies, may come to the court and say, I claim 
tne penalty. 

2869. That is one of what you call your hard 
and fast lines ; there are always cases near the 
limit ; but it is not in the least likely, I think,., 
that the artist would not apply if he knew of 
the forged signature and would not take notice 
of it ? — It would be a very hard case upon the 
purchaser, the dealer in pictures who bought 
the picture, where there was some doubt as to 
the authenticity of the picture which had the 
signature, say, of Mr. Sant. 

2870. Then the court would find that he had 
not reasonable doubt that he was not unreason- 
able in not doubting the authenticity. Tho 
court must be satisfied that the man had doubts 
of the authenticity and had reasonable grounds 
for doubting it ? — I will not keep it up, but my 
view is founded on this: that in the Courts of 
Equity they find that it creates the greatest 
possible hardship if people having just claims, 
are allowed to go to sleep upon them, as perfectly 
respectable people will ao if they do not know 
there is a rule to the contrary, and they will 
come 10 years where they might come 10 years 
before. 

2871. Then who would you make them pay 
the forfeiture to ? — I would make that forfeiture 
payable to the person whose signature has been 
taken; but I would impose such a condition 
upon that person that he should come as soon 
as he knows his signature has been forced, that 
he should not go to sleep upon his right; or 
else I would give some sucn words of discretion 
to the court as would enable them to deal with 
the case, so that a judge would not say " I am 
not entitled to look into dates and circum- 
stances; the man has an absolute right; hia 
signature has been forged ; it says, he may be 
liable, but that has to oe construed that he i& 
liable, and therefore I must make the order." 

2872. But you seem to forget that the person 
who has done it has done a fraudulent act ?— I have 
not lost sight of that ; it may bo quite just with 
reference to him. But it may have got into the 
hands of some assignee who would nevertheless, 
come within (b) and (c) of the definitions. 

2873. But before any penalty can be attached, 
the court must be satisfied that the person who 
is brought up had reasonable grounds to suspect 
the autnenticity ? — Yes. 

2874. Then if he has reasonable ground, and 
in spite of that has gone on committing the 
fraua, surely he must pay the penalty. And 
who is a better person to pay it to than the 
person whose signature has been forged ? — I will 
not keep it up any more. But even if it is 
fraud, it is found in courts of ec[uity; even if 
there is the grossest fraud the ludges find it 
necessary to impose a limit as to the time within 
which the aggrieved person may come. Sometimes 
the grosser the fraud the greater is the conviction 
in the mind of the person who is injured that he 
has the right (and they will do it, I do not know 

C c why 



202 



MINUTES OF EVIDENCE TAKEN BEFORE THE SELECT COMMITTEE 



IS July 1899.] 



Mr. Cutler, q.c. 



[Continwed. 



Viscount KnuUfcrtxl — continued. 

why ; it seems to be inherent in human nature) 
to wait as long as he possibly can before coming 
to the court. The question of delay is one of 
the greatest possible importance even supposing 
there is this fraud. It seems to me that it need 
not necessarily be a fraud, it may be done inno- 
cently. 

2875. No, it cannot be done innocently ; you 
forget the first branch of the case is that the 
court must be satisfied that the man had no 
reasonable ground of suspicion? — I am so far 
wrong, and I am obliged to your Lordship for 
putting me right. I was rather arjjuing on the 
supposition that the clause remained as it is 
prmted. If your Lordships alter the onus and 
throw it on the plaintiff, that does meet a great 
deal of the hardship ; but even then I should 
rather the court had some little larger discretion. 

2876. " Shall be liable should the court think 
fit " ?_Yes. 

Chaii^man, 

2877. Then should the costs not also be at 
the discretion of the court ? — ^Why is it to be 
between solicitor and client. That is very 
violent ; it seems piling up the agony in a very 
•unnecessary way. 

2878. Should you not leave the costs in the 
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discretion of the court altogether ? — That would 
be much more suitable. 

2879. Say nothing about the costs and then it 
would be in the discretion of the court ?— Yes, 
that would be much better. 

2880. Strike out after twenty pounds ? — Yes. 
Then in Sub-section (2) there is that destruction 
clause ; that is the third time that it has occurred, 
and your Lordships probably would put in some 
words making it optional. I do not know 
whether there is any precedent for Clause 15, 
that all fines may be recovered, and all copies 
and other things which shall be forfeited " may 
be dealt with either by action against the party 
offending or by proceedings before a court of 
summary jurisdiction in the part of the British 
dominions where the oifender is found." I am 
not aware whether there is any precedent for the 
Legislature of the United Kingdom authorising 
proceedings in Canada or Melbourne. 

Viscount Knutsford. 

2881. No; I should leave out that clause; it 
is legislating too directly for the courts of the 
colonies ? — That is what I felt. 

[The Witness is directed to withdraw. 



Ordered, That this Committee be adjourned to Monday next, at Twelve o'clock. 
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CJiairwxin. 

9 

2882. Will you continue your criticism of the 
Bill from where you left off on Thursday last ? — 
May I just dmw your Lordships* attention to one 
little point that aid not occur to me before. I 
know you are not disposed to go into the ques- 
tion of International Copyright, nor do I wish 
your Lordships to do so, but it is worthy of 
notice that there is a difficulty that will arise on 
the supplemental Berne Convention with regard 
to photographs. If you give a photograph a 
shorter term than a painting, then it comes 
into direct conflict with Article II. of the 
final Protocol of the supplemental clauses of 
the Berne Convention, Tbj^ which you have 
entered into this bargain with the other signa- 
tories, " the authorisea photograph of a protected 
work of art enjoys legal protection in all the 
countries of the union, within the meaning of 
the Convention of Berne and the present addi- 
tional Act, as long as the principal right of 
reproduction of this work itself last, and within 
the limits of private convention between those 
who have le^al rights." Of course the person 
who framed that must be taken to have known 
that in Article II. of the Berne Convention we 
have covenanted only to give such rights to the 
foreigner as an Englishman would nave here; 
and what I have just read to your Lordships 
must have its full force, notwitnstanding that 
previous second article, and, therefore, if you 
give to a photograph taken from a picture a 
shorter temi than the term which the original 
picture would have, you must, in order to carry 
out your covenant, give the foreigner a longer 
term in the photograph than the native Briton 
has. That seems to be a state of things which 
would call for considerable comment, and to 

Sroduce a want of uniformity which is not 
esirable. 

Viscount Knutsfm^d. 

2883-4. Then you hold that we may not alter 
the Berne Convention by lessening any term 
without the consent of the other parties ? — They 
may say to you non^ hcec infcedera veni. 

2885. That is to say, they can leave ; but there 
is nothing that legally can prevent us from 
making particular terms for our British artists 

(0.23.) 



Viscount Knutsfard — continued. 

and photographers ? — No doubt. The way I put^ 
it is that you would have the most extraordinary 
state of things disproportionate between the 
rights of the Briton and the rights of a foreignei , 
to the prejudice of the former, and that has been 
already commented upon in other matters which 
have been set right. 

2886. It is exactly the same in pictures now, 
or books. We are going to give the life of the 
author and 30 years after ; in some places they 
have life, and a longer term ? — No, I have not 
made myself understood. The first part of the 
Berne Convention, Article II., says, that the 
foreigner shall have the same rights as the 
native, that is in this case, the Briton. 

2887. In the native country? — In the locns 
fori ; that is to say, that a Frenchman shall have 
the same rights as an Englishman in England. 
Now that is departed from, and with that in 
their minds, as you must assume, they say that 
in the case of a photograph you have entered 
into an absolute covenant with, say, a French- 
man, that the term of his photograph shall last 
as long as the original picture. That is not a 
desirable state of thin^. You may have a 
dififerent sort of registration. If your Lordship 
would kindly bear mat in mind ; it is not without 
importance. 

Lord Thring, 

2888. But there is this difficulty, that one part 
of the Convention contradicts the other part ? — 
That is so, no doubt. 

2889. Surely you must put some construction 
upon it. The first rule in the Berne Convention 
surely overrides everything ? — I do not think so, 
with ^eat deference. Supposing I enter into a 
bargam with a private individual and subse- 
quently enter into a supplemental bargain with 
him which somewhat contradicts the first, it is 
the later in point of date that governs the former. 

2890. But that is not always the case in an 
Act of Parliament ? — It is not an Act of Parlia- 
ment, it is a bargain. 

2891. How was the later protocol confirmed T 
— It was signed by all the signatories. 

2892. Was it confirmed by an Act ? — No, it 
c c 2 is 
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Lord ThriTig — continued. 

i] confirmed by an Order in Council, which 
takes its life from an Act. But it is a nut to 
crack. It is not merely an illusory point. 

Chitirrmin. 

2893. What is the next point ? — I do not know 
how your Lordships wish mo to proceed. On 
the last occasion Lord Knutsford put three points 
to me which I have considered ; one of them 
would require a little redrawing, which I have 
not had time to do ; but on the other hand Lord 
Thring on the last occasion but one put two 
points to me which he wished me to consider. 
vVliich shall I take first ? 

2894. Whatever you like ? — Let me deal with 
Lord Knutsford's then, if I may, while I have it 
in my mind. The first point was this. His 
Lordship asked me what was the meaning of the 
Clause (7), Sub-sections (1) and (2) : ^ " Nothing 
herein contained shall prejudice the right of any 
person to copy or use any work of line art in 
which there sThall be no copyright or to obtain 
copyright in his original representations of any 
scene or object, notwithstanding that there mav 
.be copyright in some copy of the original work 
previously made or in some previous representa- 
tion of the same scene or object." I did not tell 
your Lordships, because it aid not occur to me 
. at the moment, that that is very nearly the same 
BS a veiy similar clause in the Act of 1862. 
Clause 2 of thp Act of 1862 is : " Nothing herein 
contained shall prejudice the right of any person 
to copy or use any work in which there shaH be 
no copyright, or to represent any scene or object 
notwithstanding that there may be copyright in 
some representation of such scene or object." 
Now Lord Knutsford's point put to me was, I 
think I took the same point in my report, but 
whether I did or not, the point was this : Lord 
Knutsford says, " Nothing herein contained 
shall prejudice the right of any person to copy or 
use any work of tine art in which there shall be 
no copyright " is a mere truism. 

Viscount Kvtiffiford. 

2895. I should have said so? — I think the 
whole clause is moonshine. I do not think 
there is any reason for putting it in unless you 
go upon the fact that it has been already in- 
serted in an Act. 

2896. But take that first part of the clause ; I 
do not see what new principle is established ? — I 
think I can tell your Lordships — not a new 
principle ; it is only declaratory. 

2897. Anybody can copy a work of fine art in 
which there is no copyright? — Yes; but what 
was overlooked was the subsequent words. 
What gives force to it is this phrase: "Not- 
withstanding that there may be copyright in 
some copy of the original work." It you leave 
out the intermediate words for the moment, 
"nothing shall prejudice the right of a person 
to copy or use any work of fine art in which 
there shall be no copyright, notwithstanding 
that there may be copynght in some copy of the 
original work previously made"; you see the 

point. 

2898. Those words apply to the first and the 
second part ? — ^Yes, that is what I ought to have 
frilf] vour Lordships at the first. I have no doubt 
that that is the meaning of it, and what is meant 



Viscount Knutsford — continued. 

might be paraphrased in this way : That the fact 
that one person has made a copy of a non- 
copyright work shall not prevent another person 
from doing the same. 

2899. Yes ; but still I cannot see the use of 
the clause, because if a man has made a copy ot 
a Rembrandt admittedly by the present law any 
other person may do so ; he may not make a 
copy of that copy, but he may make a copy of 
the original, fiut if the clause is to be used, it 
should read, "Nothing herein contained shall 
prejudice the right of any person (1) to copy or 
use any work of fine art in which there shall be 
no copyright : or (2) to obtain copyright in bis 
original representations of any scene or object " ; 
and then in a line below, " Notwithstanding that 
there may be copyright in some copy," so as to 
make it apply to the whole ? — Yes, that would 
make it better; but I would much sooner see 
the clause out, if your Lordships had the coui-age 
to strike it out. The only difficulty is that it 
was in the Act of 1862, but you have had 
decisions since. 

Lord Thring, 

2900. I hope the Committee do not intend to 
put m nonsense, because there is nonsense in an 
Act before ? — 1 hope not. I have no hesitation 
in saying that it seeiTis to me absolute nonsense. 

Viscount Knutsfora. 

2901. Absolutely unnecessary ? — A truism. 

Chainnan. 

2902. It has not been brought before the 
courts of law, has it ; nothing has ever turned 
upon it ? — It is not a piracy of an engraving to 
make another engraving from an original picture, 
though it may be a piracy of the picture. ITiat 
was the American case, in Starkie. I think since 
1862 that is the only authority. 

Viscount Knutsford. 

2903. It cannot be a piracy of a. picture if 
there is no copyright in the picture ? — No. The 
suggestion is that somebody will say, I have a 
copy of the Sistine Madonna and you shall not 
go and make another copy. 

2904. It is childish ; you may see five or six 
people copying it altogether ? — It is absurd. 

2905. I think the first part of the clause is 
clearly unnecessary; I was only looking to see 
whether there was anything in the second pari 
" to obtain copyright in his original representa- 
tions of any scene or object, notwithstanding 
that there may be some copyright in some copy 
of the original work previously made, or in 
some previous representations of the same scene 
or object"? — No, the two stand on absolutely 
the same footing. Instead of the Sistine Madonna 
you might substitute one of Frith *s subjects; 
" Margate Sands," or the " Great Western Rail- 
way Station." You might as well say that 
another person shall not draw Epsom Downs, 
with the iiigglers and all the rest of the scene. 

2906. What is the other point?— Tlie next 
point is Sub-section 2 of Clause 7. I believe the 
clause does not occur in any other Act. I have 
not been able to find to what particular state of 
things, what combination of circumstances, the 
clause is directed. I can only arrive at the 

conclusion 
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Viscount Knutsfmxl — continued. 

conclusion that it must be taken literally. " If 
any work the subject of copyright unaer this 
Act forms part of any scene, the copying of such 
work merely as forming part of sucn scene shall 
not be deemed to be any infringement of the 
copyright in such work, unless the special pur- 
pose for which the scene is represented is the 
exhibition of a copy of such work." I have looked 
at the cases on living pictures ; I have an idea 
that that is the raison cCitre of the clause, that 
it is taken from those in some way ; but it would 
work in this way. Supposing m the opera of 
" Faust " you have the scene of a medieval room, 
with Faust, the philosopher and his alembics 
and all that, then a scene at the back opens and 
you have Ary SchefFer*s picture of Marguerite 
at her spinning wheel. The way in which the 
clause would work, it seems to me unnecessarily 
in that point of view, would be that a person 
may take the whole scene ; a daily paper might 
take a photograph of the whole of the scene and 
it would not be the subject of an injunction if 
they took Ary Scheflfer's transparency, which is 
copyright, the rest not being copyright, unless it 
was in the opinion of the judge the motive for 
the whole thing; that is to say, unless they 
wanted merely to reproduce Ary Scheffer's 
picture, and the rest was colourably added sur- 
roundinffthe scene, to rive a colour to it. 

2907. There is nothing in the Act of 1862 
approaching it ? — No ; nothing like it at alL I 
did look at it. 

Lord Thring. 

2908. Surely, it resolves itself into a question, 
which must always be decided, whether there is 
an infringement or not ? — It is a mere question 
of fact, I should have thought. No, it is not in 
the Act of 1862 now, so far as I know, and in no 
other Act. I think in some way or other it 
owes its origin to the decisions on living pictures, 
where part of a scene was copyright and part 
was not ; but the precise process by which the 
franier of the Act arrived at this sub-section I 
do not know. 

Chairman, 

2909. I can find nothing about it either in 
the memorandum to the Bill or in Mr. 
Scrutton's memorandum. He merely says that 
Sub-section 2 deals with photographs or pic- 
tures of scenes containing copyright parts ? — 
Yes, but that is not unimportant. 

2910. For instance, supposing you were to 
photograph the wall of a room, your real object 
feeing merely to photograph a picture, which 
happened to be copyright, on tne wall; that 
would be an infringement of copyright ? — 
Precisely. 

2911. Would not it be so without this provi- 
sion ? — Not a doubt of it. 

Lord Thring, 

2912. But on the subject-matter, it is a 
matter of fact whether he has trespassed on the 
other man's property ? — I should have thought 
so. 

Viscount KnuUford. 

2913. I understood you to take the case of 
Ary Scheffer's picture. " If any work the 
subject of copyright under this Act forms part 



Viscount KnuUfi/i'd — continued. 

of any scene." Does that mean that Ary 
Schetter's picture is to be taken and form part 
of the scene? — It actually is done. In the 
opera of " Faust," as " Faust " has always been 
played until quite recently, you have in the first 
scene a very beautifully and very accurately 
painted medieval room. Then the scene opens, 
and you have Ary Scheffer's group. 

2914. No, you do not have Ary Scheffer's 
actual group, you have a copy of it ? — Yes. 

2915. Then this goes on, "If any work the 
subject of copyright under this Act " (that is, the 
actual work) "forms part of any scone, the 
copving of such work merely as forming part of 
such scene shall not be aeemed to be any 
infringement." I want an illustration of where 
a work is brought in which is the subject of 
copyright forming part of such scene ? — It is so, 
because it is held tnat intermediate steps do not 
matter, that if you copy Ary Scheffer's picture 
by taking a copy of a copy that is an infringe- 
ment of copyrignt in the original picture. 

2916. If Ary Scheffer's picture has a copy- 
right in it you cannot copy it for the purpose of 
making it part of a scene ? — But I assume that 
it is done with consent. 

2917. Then it ought to be stated. If that 
copy is made by consent, then if you merely 
copy that again as forming part of a scene it 
shall not be deemed to be an infringement ? — 
Yes, the section has that force. 

Cluiirman. 

2918. Is it not rather the case I put. of a 
picture on a wall where when you photograph 
the room you photograph the picture as an 
incident ? — Yes, that phrase seems to express it. 
That is a better instance than mine, because no 
doubt in mine you have to have recourse to 
decision to exjplam the fact that copying a copy 
of Ary Scheffer's picture would be infringing 
the copyright of the picture. 

2919. Then you suggest that this should go 
out ? — Unquestionably ; I do not see any good 
in it at all. 

Viscount Knutsford, 

2920. Then now have you disposed of my 
questions ? — Not all of them, I am sorry to say. 
There is a very important one in Sub-section 4 
of Clause 7, and tnis is a far more important 
one because it is not a question of surplusage, 
but is a question of principle. The sub-section 
is: "Whenever any painting shall have been 
sold and the copyright therein shall remain the 
copyright of the painter, he shall not, without 
the consent in writing of the purchaser or other 
owner of the painting be entitled, by virtue oi 
the copyright to maJKe or cause to be made a 
replica of such painting." Your Lordship's sug- 
gestion was, that it should not be confined to a 
replica, which according to the definitions of 
this Bill is a fac-simile, and nothing else, but 
that it should extend to copies of whatever size, 
and in fact be assimilated to Clause 5, which has 
for its subject-matter portraits. I have thought 
a good deal about it, and it seems to me that it is 
omy just that it should be extended in that 
way, and that the very slight burden that is 
thrown upon the artist here only would have 

been 



206 



MINUTES OF EVIDENCE TAKEN BEFORE THE SELECT COMMITTEE 



17 July 1899.] 



Mr. Cutler, q.c. 



[Ccrnti/nved. 



Viscount Kimtsfoirl — continued. 

been inserted in a Bill which was promoted by 
artists. It seems to me that it would be the 
easiest thing in the world for any artist to evade 
the clause, having regard to the very strict 
definition of repUca, which must be a thing that 
may be mistaken for the original ; he has only 

fot to alter one feature, it is no longer a repHca. 
[e has only got to change the size. If it was 
absolutely colourable perhaps that might not do, 
but any substantial change in the size or change 
in the general feature of the painting, though it 
might not really affect the value at all in the 
hands of some subsequent purchaser who might 
be just as glad to have the so-called copy as the 
original picture, would be sufficient to evade the 
enactment. It seems to me that the clause is 
almost illusory as it stands. So much for the 
principle. There is a good deal to say about the 
form of the clause and the details oi it. In the 
first place, there is a thing I am sorry to say I 
ought to have pointed out and I did not ; but a 
point that arises is this : The draftsman has 
confined the case to the sale of the painting; 
he clearly ought to have comprised a commission, 
because that would not come within these 
words, and if anything, the right of the person 
who gives the order would be stronger, at least 
as strong as in the case of the painting which 
he buys; so that under any circumstances, 
whether your Lordships extend the clause to 
copies or not, it ought to extend to a case which 
is ejusdevi generis with the case actually com- 
prised in the sub-section, viz., the case of a 
painting made on commission. That is one 
point that arises upon it. 

2921. Is not that protected by Clauses 4 and 5 ? 
— No, I do not think it is. The employer only 
has the rights and remedies of the owner of the 
copyright, and there is nothing but this clause 
and the clause as to portraits which would give 
the employer the right of preventing the painter 
from making other copies or even a replica. 

Lord Thring. 

2922. But if a man sells a picture and reserves 
the copyright, why should you restrict his power 
over the cop}Tight ? — The inclination of the 
Committee has been rather the other way, that 
it ought to be made more strict against the artist. 
There is plenty of scope for the clause without 
your assuming that the reservation of copyright 
necessarily includes the right to make copies 
afterwards. 

2923. What I am objecting to is this. In the 
commission of pictures rightly or wrongly the 
law gives a certain implication ; you imply that 
the copyright is reserved ? — Yes. 

2924." And then having given that implication 
you very properly restrict that copyright. But 
that has nothing to do with the copyright where 
there is no implication whatever. Wlienever I 
go into the market and buy a picture and the 
painter resei'ves the copyright, it is not intended 
that you should restrict the right of copyright ? 
— I think your Lordship rather agrees with me 
that the most important case to be struck at 
would be a painting done on commission. 

2925. I say a case is struck at that could not 
possibly be intended ? — Then according to your 



Lord Thring — continued. 

Lordship's view my suggestion would be adopted 
to the extent of inserting in this clause the case 
of a painting made on commission; but you 
would differentiate the case of a sale, and not* in- 
clude that. I think your Lordship does not 
perhaps quite remember that you have not put 
any analogous provision into tne Bill up to tliis 
time as to a painting taken on commission unless 
it is made from the original design of the 
employer, in Clause 4. 

2926. I will just ask you a question upon 
principle. Is it ' that the dual copyright, as I 
call it, was only to apply to paintings on com- 
mission. That is to say, in ordinary cases the 
old law would still be observed, that when I 
bought a picture, if nothing was said, I got the 
copyright. If the copyright was reserved the 
pamter had it in full ? — Yes. 

Clvairman, 

2927. It seems to me that Lord Thring's point 
is to a great extent met by the words, " without 
the consent in writing of the owner of the 
painting " ; so that all that would be necessjiry 
would be, when Landseer sells any picture of 
which he has the copyright, to get you to sav in 
writing that he shall not be prevented from 
making copies ? — That is very much what I 
took tne Uberty of saying just now; but I do 
not think Lord Thring thought my answer was 
sound, that you could contract yourself out of 
it. As the Bill stands at present, in the case of 
a painting made on commission from the design 
of^ an employer, not otherwise, the copyright 
does not go to the author, but goes to the 
employer. In every other case it goes to the 
autnor. 

Lord Thring. 

2928. But that is the very question I asked 
you. I thought this clause was confined to a 
case where the thing was on commission ; but it 
is not ? — No ; on the contrary, my point is that 
it ought to comprise the case of a painting 
painted on commission, but that by an oversight 
that has been left out. It seems clear that if a 
painter when he sells his picture is to be re- 
strained from making replicas or copies, a fortiori 
or at all events, bjr parity of reasoning, he ought, 
where the painting was made in the first 
instance on commission for the employer. But 
only one of the cases is dealt with. The case of 
a painting on commission has not been dealt 
with before, because Clause 4 which deals with 
it in certain cases does not comprise any such 
case, viz. : Clause 4 is confined to and only 
applies to the case of a photograph or painting 
from the original design of the employer. 



'. i^uw, lu bne nrst piace, msteaa oi tne 
painting," you should have work of fine 
as to mclude sculpture ? — I suggested 



Viscount Kn iitsford. 

2929. Now, in the first place, instead of the 
word 
art, so 
that before. 

2930. And in line 2, it should be " the author 
shall not, without the consent in writing of the 
owner of the work of fine art," and so on ?— 
Yes. 

2931. "Be entitled by virtue of the copjTight 
to make or cause to be made a copy of such 

work 
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Viscount Knutsfovd — continued. 

work of line art " ? — Yes, I put that to your 
Lordships on the first occasion, and have not 
gone through it again. " The painter " is to be 
" the author," and "{the purchaser or" is to be left 
out. Now, supposing that your Lordships think, 
or even whether your Lordships do or do not 
consider, that "replica" shoula be struck out, 
and "copy" instead of "replica" should be 
inserted, then you have a defective arrangement, 
because it ought to come in the part of the Act 
as an analogous provision with reference to 
portraits ; and there are some protective words 
m Clause 5 which relate to portraits giving the 
owner certain remedies and rights in case of the 
infringement of that clause, which would equally 
apply, and the necessity for those rights would 
equally apply to the clause we are now on, 
Clause 7 (4) ; but they are not inserted. I have 
not had time to do it satisfactorily, but would 
your Lordships allow me just to make one clause 
which you could insert either in Part I. or Part 
IL, which deals with these two subjects at once, 
because they are clearly in pari ynateria and 
they ought to come together; it is a puzzling 
arrangement if they do not. May I just read the 
portrait clause. Clause 5: "In case any work, 
the subject of copyright under this Act shall be 
a portrait made on the request of any person for 
valuable consideration, though the copyright 
remain in the author or his assigns, no person, 
whether the author or his assims or not, snail be 
entitled to make a copy of sucn work, or to sell, 
distribute, let for hire, or exhibit such work or 
any copy thereof, without the consent in writing 
of the owner of such portrait, for the time being. 
That really is the same principle as is embodied in 
Sub-section (4) of Clause 7, which we are now on 
But the portrait clause goes on to say "Such 
owner shall have aU the rights of an owner of 
copyright under the Act to prevent infringement 
of tnis section, and to obtain the seizure of copies 
dealt with in breach of this section, except that 
it shall not be necessary, in order to enforce such 
rights, for him or for the portrait in question to 
be registered under this Act." Ifthat clause was 
necessary in Clause 5, it follows logically that 
it is equally necessary in Sub-section (4) of 
Clause 7 ; and I would ask your Lordships to let 
me fuse the two together, and you could then 
insert the clause wherever you thought best, 
either tack on this clause to the portrait clause 
in Part I., or the converse. 

Chairman, 

2932. That is to say, you would make no 
difference between portraits and other works ? — 
There is no difterence in the ratio of the thing, 
iind why should the language be different. Cer- 
tainly qtut remedies there is no reason; the 
necessity for them would equally apply to the 
Ciiso of a landscape as to the case of a portrait. 

Viscount Kv atsford. 

2933. It applies to any work of fine art 
ordered on commission ? — Exactly. 

2i)34. If the copyright remains in the author 
he is not to be allowed to make* any copies ? — 
Exactly. 

2935- And no one else of course can do so ? — 



Viscount Knutsford — continued. 

2936. And if he does the author can proceed 
against him ? — Exactly. 

Lord Thring, 

2937. But there is no copyright anywhere at 
all ? — But the copyright is still good for the pur- 
pose (and a very good right it is) to prevent 
others from making copies ; you might have all 
the world making copies. A man may get 
great advantage from that ; it may make all the 
difierence to the owner of the original portmit 
whether it is the only copy of the work extant, 
or there is onlv that copy and four or five other 
authorised ones, and whether all the print-sellers 
in London have copies. 

2938. But it is altogether a misuse of lan- 
guage to call it a copyright when you have no 
right in the copyrignt ; it ought to be called 
what it is, the right to prohibit ? — ^Your Lord- 
ship's observation will only apply if " replica " is 
altered into the word " copy. * There is plenty 
of scope for the term copyright in the strictest 
sense if the artist is only prevented from making 
exact fac-similes, but even if the artist may 
make something which is substantially a copy 
of the work though not a replica, he retains a 
very important copyright even in the sense your 
Lordship means. 

2939. Yes ? — That is to say, if you alter the 
word " replica " into " copy," and it seems to me 
the clause is merely illusory if you do not. 
Then the next point that we go to is Lord 
Knutsford's third point. Lord Knutsford 
suggested some words as a short cut in place of 
Clause 11. I must read the clause, because 
perhaps Lord Thring will not remember it : 
"Ever}' person who shall commit any of the 
acts specified in Sub-sections (b), (c), and (d) of 
the definition of copyright in this Act contained 
without the consent in writing of the owner of 
copyright " (now, parenthetically, I refer to the 
definition (b), (c), and (d)), " to exhibit, sell, 
distribute, or let for hire, or offer, or keep for 
sale, distribution, or hire, any copy of such 
work. ' The first part of the definition involves 
that " (c) to import into or export from any part 
of the British dominions for sale, or hire, or 
distribution, or exhibition, any copy of such 
work ; (d) To cause any of the above Acts to be 
done." Then " Every person who shall commit 
any of the acts specified in sub-sections (b), (c), 
and (d) " ; that is one branch of the clause ; then 
it goes on, " or who shall sell, distribute, exhibit, 
import, or export any works of fine art, photo- 
graphs, or casts from nature contrary to the 
provisions of Section 5 or Section 14 of this Act 
respectively shall be bound " to do certain acts 
which I will refer to directly. Now, Clause 5 is 
the portrait clause, and this clause refers there 
to any acts which are contrary to that clause, 
viz., printing and taking copies of a portrait 
without the consent of the sitter. Clause 14 is 
a different subject matter altogether. Clause 14 
relates to a case where some person has aflSxed 
the name of an author as being the author, who 
is not, to some work which need not be copy- 
right for the purpose of that clause ; and it does 
not matter whether the work is copyright or 
not. I make that observation with reference to 
some words Lord Knutsford was good enough to 
suggest to me 

2940. My 
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Viscount Knutafoi'd. 

2940. My suggestion was to avoid all references 
to these sections, and put in, " Every person who 
unlawfully and contrary to the provisions of this 
Act makes, or has in his possession, or deals with, 
any copy or copies of any work the subject of 
copyright under this Act shall be bound," &c. ? 
— -Yes ; now those words want a little alteration. 
Your Lordship's proposal was that it should read 
in this way . " Any person who shall unlawfully 
or contrary to the provisions of this Act make, or 
have in his possession, or deal with any copy or 
copies of any work the subject of copvright under 
this Act." That would do very well for every case 
contemplated by the clause, except in the case 
of a work covered by Clause 14. Your Lord- 
ship's definition only applies to copyright works, 
but if you look at Clause 14 the otfences there 
would be committed in a work that might be 
copyright or might not. 

2941. It seems to me that Clause 14 has a 
saparate offence of its own, fraudulentlv attach- 
ing any signature : it is a fraud of itselt We do 
not want it under this general clause that I 
propose. Those words are to meet another case, 
namely, where upon demand in writing, full 
notice must be given of the name and address of 
the person. Then Clause 14 is a diff'erent thing 
altogether. I do not propose to effect Clause 
14 ? — Then you leave the reference to Clause 14 
out of Clause 11. 

2942. I do not put in any references at all ; 
that is the whole point of my amendment. I 
put " Every person who shall unlawfully or con- 
trary to the provisions of this Act make or have 
in his possession or deal with any copy or copies 
of any work the subject of copyright under this 
Act shall be bound upon demand in writing," 
&c. ?— Yes. 

2943. Clause 14 stands by itself? — Yes, then 
it w^ill be necessary to have some analogous words 
which would enable the owner to extract this in- 
formation from a person who ex hypothesi is a 
fraudulent dealer, where the Act is one contem- 
plated by Clause 14. 

2944. We have nothing to do with regard to 
Clause 14. I am endeavouring to meet the ob- 
jection justly made by Lord Thring to making 
reference in this way. I am dealing with Clause 
11, and instead of all the eight lines I say " Every 
person who should unlawfully or contrary to the 
provisions of this Act make or have in his 
possession or deal with any copy or copies of any 
works the subject of copjTight under this Act 
shall be bound upon demand, * and so on ? — Quite 



so. 



Lord Thrivg. 

2945. But it is one penalty clause upon an 
other ? — It is. May I suggest that Lord Knuts- 
tord*s words might be cut down a little further 
" Any person who shall unlawfully," or " any 
person who contrary to the provisions of this 
Act " ; you do not want both. 

Chairman, 

2946. I suppose with reference to 14 (1) (a) : 
" In respect of a fraudulent work " means any 
work whatever, whether copyright or not? — 

Yes. 

2947. I doubt very much whether it is in the 
scope of a copyright Bill to protect works which 



Chairman — continued, 

are not the subject of copyright ? — It is more in 
the nature of a police office transaction. 

2948. I should say that 14 (1) (a), ought to 
come out ? — I think so. May I just reserve to 
myself the privilege of seeing how the Royal 
Comtnission dealt with it before next time. • 

2949. Is it our business to protect works that 
are not the subject of copyright ? — Then you do 
not think it material to look at what the Royal 
Commission recommends 

Lord Thring.] I should not think so for myself. 
We are dealing with copyright. 

Chairman. 

2950. Then I should say strike out Clause 14, 
(1) (a) ? — If your Lordship pleases. 

After a short adjournment. 

Chairman. 

2951. Now we come to Registration, Part III, 
Clause 16 ? — Before I go to the general principle 
of registration, which I hope you will alter fi-om 
the form in which it is in this Bill, there are one 
or two little matters of detail on the actual 
framing of the clause it is not quite correct as it 
stands, and may I put it right tirst ? No doub- 
if you adopt a totally ditferent clause it will 
become unnecessary; but you may not do so 
and it might be overlooked. I will read Sub- 
section (1.) of the clause : " So long as the copv- 
right in an original worK of fine art remains the 
property of its author, his executors or ad- 
ministrators, no registration thereof shall be 
necessary, but if such copyright or any interest 
therein shall pass to any person other than the 
author, his executors or administrators, it shall 
be compulsory upon such person to register liis 
interest in such copyright. Save as above 
excepted, registration of copyright in a work the 
subject of this Act, or of any interest therein, 
shall be compulsory upon the owner of such 
copyright or interest." There are two things on 
that which require notice; whatever the substance 
may be that you consider ought to exist these 
httle matters of form will have to be looked to : 
" the property of its author, his executors or 
admimstrators," and then it says " if such copy- 
right or any interest therein shall pass to anv 
person other than the author his executors or 
admmistrators." To bring that into harmonv 
with the previous clauses, and even if the clause 
stood alone ^ou ought to add " and assignees in 
bankruptcy ' ; the reason of the thing requires it, 
because it cannot be intended that if the copy- 
right or any interest therein shall ]>ass to 
assignees in bankruptcy that shall make it com- 
pulsory upon the person to register his interest. 
The fact that the author is bankrupt has nothing 
to do with the point of registration whatever. 
It ought to run " its author, his executors and 
administrators and assignees in invituin" or 
something of that kind. It is clear that it is not 
of the essence of necessity for registration that 
the man should be solvent ; that has nothing to 
do with the copyright whatever. 

Lord Thring. 

2952. I think that is quite clear? Then 
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Lord Thrinrj — continued. 

the other point is this, " if such copyright or any 
interest therein shall pass " ; and a little lower 
do\vn " registration of copjTight in a work the 
subject or this Act or any interest therein." 
Taking that clause alone it would not apply to a 
licence : that is clear on the authorities ; a licence 
given to a person lor any limited purpose is not 
equivalent to even a partial assignment pro tanto 
of the copyright. 

Viscount Knitfsford. 

2953. It is an interest ? — It is not so treated 
by the cases. But it is perfectly clear that there 
is something to be set right in this Bill, because 
you Avill see in Sub-section (3) of this clause it 
says, " In default of such registration of anypartial 
interest or licence relating to such copyright, such 
interest or licence shall determine " ; so the two 
must be brought into harmony. Then your 
Lordship is of opinion that the licence ought to 
be registered, because it is not so up to now. 

Lord Thring. 

2954. I consider that a licence, whatever the 
courts may say, is an interest in the copyright, 
and that it ought to be registered ? — Then the 
answer to my point will be that you will put the 
word " licence ' after " interest therein." 

2955. Yes, or else cut out " or interest " ? — I 
would rather vou did not do that. There are 
authorities which go to the extent ot putting the 
owner in this position, that he might evade the 
clause as to registration ? The Act of 1862 only 
applies to assignment, and the authorities would 
enable him to evade that clause by granting a 
number of different licences, and so practically 
exhaust the whole copyright ; and they have said 
that that is not an assignment. 

2956. Will you quote any case in which the 
courts have decided that if I grant a Ucence to a 
person the licensee has no interest in tfie 
copjTight ? — 1 think I can put my hand upon it 
now. There is a case which has been questioned 
on that very ground. 

2957. Put in the words if necessary, but really 
it is a reditctlo ad abmirditm; how can it be 
otherwise. If I have a right to pubHsh a book 
in a particular country, have I not an interest in 
the copyright ? — I should have thought so. 

Viscount Kmiffiford. 

2958. However, it is hardly worth looking at 
that, because the Avords can be inserted ? — Yes, 
there is a case, I am pretty certain. 

CItairiiian. 

2959. The words "executors and administra- 
tors " remind me that I do not think in this Bill 
vou have dealt with posthumous works. What 
happens then; I suppose the copyright only 
subsists for 30 years after the author's life when- 
ever the executors and administrators choose to 
publish his work ? — No doubt. 

2960. That is a matter that might perhaps be 
considered ? — Yes, I will make a note of that. 

2961. That is different from the literary 
oopyright, where we have an express provision 
dealing with posthumous works ? — \ es, quite 
so, which has been a great deal discussed. Then 
those two points are disposed of Now going to 
the question of principle, have your Lordships 

(0.23.) 



C?uiirman — continued. 

got present to your minds this £act : that it will 
be necessary for an unpublished work to be 
Registered. It seems to be a very violent 
departure. 

Viscount Knidsford. 

2962. Why should it be ? — Because under 
this Bill the copyright dates from the making 
not from the publication; therefore supposing 
I have made a picture and have kept it in my 
own studio, and somebody steals it and copies it 
and infringes the copyright, that sort of inchoate 
copyright that you have before publication, I 
cannot sue him without registration, by this 
Bill. 

2963. But you are the author ? — No, I may- 
have assigned the copyright; that is no publi- 
cation. 

2964. Then it ought to be registered. If 
there is an assignment it should be registeredT 
If there is no assignment, if the property 
remains in the author, no registration is necessary ? 
— Supposing Mr. Sant, or anybody, mints a 
picture and keeps it in his own studio, and 
assigns it to somebody else, who takes it to his 
own house, there is no pubUcation whatever; it 
cannot be suggested that the picture has been 
pubUshed. It is quite new to say that the 
assignee of that unpublished work cannot sue 
somebody who steals it or surreptitiously makes 
a copy oi it without its being registered. 

Lord Thring, 

2965. When do you publish a picture? — 
Certainly not, if it is a work passed from one 
hand to another like that. There are one or 
two cases, very few, about what constitutes 
pubhcation. Exposure in a gallery, of course, 
would be publication, and there may be other 
acts one can conceive of short of that. It is 
rather a difficult matter to say what publication 
is, but it is much easier to say what it is not, 
and on my hypothesis it could not be suggested 
that there was publication. 

Viscount Knutsford. 

2966. But it does not turn upon the question 
of publication under this section ; it is a question 
whether it has been assigned or not? — I am 
afraid I have not made myself understood. I 
say that under this clause if a person has an 
unpublished but an assigned picture, the assignee 
of an unpublished picture cannot sue without 
registering it. 

2967. No ? — If your Lordships are prepared 
to go that length, do by all means ; only it is 
perfectly new, because the right to protect un- 
published manuscripts has been so well under- 
stood and has been up to this time completely 
independent of any formality like registration. 

2968. How about fine arts. You are speaking 
as to literary works ? — Yes, and also fine arts. 

Lord Thring. 

2969. I can quite understand your objection 
to registration altogether ; but wlien would you 
register it ? — My point is that you are applying 
the burden of registration to unpublished works. 

2970. I am aware; but then we are giving 
copyright to unpublished works ? — I put the 
pomt rather as an argument for doing away with 
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Lord Hiring — continued. 

this kind of registration, as a condition precedent 
altogether. I had much sooner, as I have 
already stated, that you should make publication 
the test of the commencement of copyright. 

2971. What is publication of a picture ; what 
can it be? — Of course exhibition in a public 
room would be. 

2972. What is a public room?— The Royal 
Academy, for example. 

2973. 1 mean there are public rooms and 
public rooms. It seems to me it is one of two 
ways. I give no opinion whether registration 
should be required or not, but I should let 
copyright extend to an artistic work from the 
date of its production. Then you say we ought 
not to make the assignment of an unpublished 
work registerable, but I do not see why? — I 
have put my point, my Lord. You do not see 
^hat it is doing so much violence to the present 
state of the law. 

2974. I do not see any possible mode in which 
vou can define publication? — Publication has 
oeen taken as the test in previous Acts. 

2975. What is»the publication of a teacup ? — 
If it were exposed in a shop window ; if it were 
sold to the shopkeeper for that purpose. 

Chairwxin, 

2976. Then you would be in favour of making 
the law such that the assignee of an unpublished 
work should stand in the place of the author as 
regards registration ? — Yes, I should ; but then 
I would much prefer the more sweeping altera- 
tion of making the copyright start from publi- 
cation, and not from the making of the work. 
Your Lordships will see how necessary that is 
if you pass a little lower down to the next sub- 
section, " Where re^stration of the copyright in 
any work or of any interest therein is compulsory 
under this Act, it shall be effected within six 
months from the date when the person who is 
bound to register became entitled to such copy- 
right or interest, or within such further time as 
the High Court or a judge thereof shall, with or 
without imposing terms on the applicant, think 
fit to allow. ' If the copyright is to start from 
the making of the picture, there is hardly a 
picture that can be painted as to which you will 
not get a question whether the re^tration is 
not too soon or too late. The copyright is to be 
void unless the work is registered within six 
months from the date when the person became 
entitled to such copyright. The person cannot 
become entitled to copyright (putting assign- 
ments out of the question) till the picture is 
made. Surely it must be the most difficult 
question possible when and from what date the 
SIX months is to start. Who can say the precise 
moment at which the picture is absolutely 
completed. A few finishmg touches may be 
very essential, and may be really part of the 
work or may not, and if the six months is not 
exactly at tne right period, exactly at the date 
when the person is boimd to register, litigation 
must arise. 

2977. That would be a very good reason if the 
author was obliged to register ; but as the author 
is not obliged to register, I do not see where the 
diflSculty comes in. The author must have 
made the picture and must have parted with it 






Chah*^nan — continued. 

before the time for registration begins to run ? — 
Not quite so. Supposing the case of a work 
being done on commission, then if the design 
is supplied by another person the copyright will 
not be in the author at all. That is one aise 
one may point out. 

Viscount Knutafcn^, 

2978. Whoever has the copyright need 
not register; but directly he parts with that 
copyright then the person to whom he has 
parted with it must register. It does not 
signify whether the picture is on commission or 
not, and you must remember that in the 
evidence we had before us last year, Mr. Wells 
and others, in the strongest terms protested 
against publication being the test of copyright / 
— I know the artists do not like it at all, but 
they do not appreciate all the difficulties. 

2979. Mr. Wells in answer to Question 2899 
says " The two things are so different ' (that is, 
literary and artistic copyright) " that a unifonn 
treatment cannot be adopted with justice to 
both sides ; and as a fact the word * published ' 
would exclude the vast majority of artistic 
work " ? — It has not been found so up to the 
present time. But just let me answer the 
Chairman's point. It is a point which is raised 
upon a fallacy, if his Lordship will excuse my 
saying so; because the only exemption from 
registration even in the case of an unassigned 
work is the case of the author of an original work 
of fine art. There are quantities of otner works 
of fine art that are not original ; and a photo- 
graph will require registration even before 
assignment. 

2980. It says so : " Save as above excepted " ; 
that is, in the case of all other things, except 
original works of fine art. Certainly photographs 
would have to register, because the only 
exceptions are the original works of fine art in 
the first part of the clause ? — That is just my 
point. Tne Chairman puts to me that Sub- 
section (2) fits Sub-section (1), because in Sub- 
section (2) no difficulty can occur where the 
work has not been assigned, and in that case no 
registration is necessary. I submit that that is 
not so, because in the case of a photograph or in 
the case of a work of fine art made from the 
design of the employer, a registration is 
necessary ; nay, in every case of a non-original 
work of fine art. 

Lord Thring, 

2981. I daresay the clause is wrong, but what 
do you propose ? — I mention that as showing an 
additional very strong argument against your 
making the copyright start from the making of 
the work. 

2982. But I thought the Committee had 
decided that ? — If so, cadit quceestio. 

Chxiirman. 

2983. The artists expressed a strong view in 
favour of the making ? — I can imderstand their 
doing so; their evidence is tainted with the 
strongest interest. 

2984. Whatever the view of the Committee 
may be on that, there is certainly a great 
question as to whether the exception n-om 
registration shall only apply to original works ot 
fine art, or not ? — That is very much my point, 

it 
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CJiairman — continued, 

it is another form of it. But before I pass from 
this, just let me follow it out and see how it 
would work. Supposing some artist creates a 
work of fine art from the design of another 
person, that requires registration. That is not a 
work of original tine art. Then he has registered 
and he sues. The defence is, Oh, your regis- 
tration was wrong ; you did not register within 
six months from the date when you be- 
came entitled to copyright ; you became 
entitled to copyright from the time the 
picture was painted, and the six months had 
alreiidy expired; the picture had taken three 
years to paint and you registered too early. Or 
the converse objection might be taken ; you 
registered too late ; the picture was substantially 
finished some time before you registered — more 
than six months before you registered. It is the 
uncertainty of the date from which the six 
months start. 

Lord ThHng. 

2985. I quite admit it ; I think the date will 
not do as it stands. What do you propose to 
substitute ? — I should like to have the registra- 
tion as it exists in the Act of 1862. 

2986. What is that ? — I have made consider- 
able inquiries, and almost everybody agrees that 
the Act of 1862 works extremely well, with one 
exception that I will mention directly. Under 
that Act want of registration is not fatal to copy- 
right, which is what is so objectionable here; 
but, you cannot sue for an infringement which 
occurs before the work has been registered. In 
the literary law it is worse than any, because the 
registration at present is absolute nonsense ; you 
need onl^ register immediately before you bring 
your action on the morning of the day. 

2987. Then you propose instead of registration 
being compulsory that it should only be com- 
pulsory before you bring an action ? — No ; that 
you can only sue for infringements* which have 
occurred after you have registered. 

Viscount Knutsford. 

2988. But you still make registration necessaiy 
before you can bring an action ? — Yes. 

2989. It is to be a condition precedent to the 
bringing of an action ? — Yes. 

2990. The only difference is that in literary 
works you can sue for infringements that have 
occurred before you register ? — ^Yes. 

Lord TJiriiig, 

2991. Practically your comment is, and I 
agree with vou, that the clause will not do as it 
stands, ana you propose that we should make 
registration not compulsory, but compulsory 
before you go for an infringement ? — Yes. 

2992. Do you propose that to apply before 
publication, or after publication, or neither one 
nor the other? — After pubHcation. I would 
propose, as it has been up to the present time, 
that there should be no statutory copyright 
until publication. 

Viscount KniitHford. 

2993. No statutory copyright until publica- 
tion, and no power to proceed to an action before 
you register i — Yes. 

2994. And then only for breaches committed 
after you register and not before ? — Yes. 

(0.23.) 



Lord Thring. 

2995. Do you propose to register assignments 
also, or not ? — Yes, I think so ; that was the 
case under the Act of 1862, and licences. 

Chairman. 

2996. Under the Act of 1862 you must 
register every assignment before you bring an 
action ? — Yes. 

2997. That is to say, you would make no 
difference between the author and any assignee 
from the author ? — No. 

Viscount Knutsford. 

2998. You would copy the existing law ? — 
Yes. Supposing the clause remains, the word 
" licence ' will have to be inserted on one or two 
occasions. Perhaps you will just notice it in the 
next clause. Clause 17, Sub-section (2), "Any 
assignment or licence so entered shall be 
effectual in law without being subject to any 
stamp or duty, and shall be of the same force 
and effect as if such assignment had been made 
by deed"; the word "licence," of course, must 
come in there, " or licence " to make sense of it. 
Then Clause 18 I cannot understand ; I confess 
myself whoUy unable to see what is meant. It 
seems to me that the proviso which is inserted 
has a corollary to the clause, entirely defeats 
the clause. It runs in this way : " Except in the 
case of proceedings by the author of an original 
work of fine art, m respect of infringements of 
his copyright therein, no action shall be sustain- 
able or any penalty be recoverable in respect of 
anything done before registration." That one 
can perfectly well understand, but that clause 
can only relate to the period of six months ; 
because, ex hypotltesi, it the six months has 
elapsed without registration the whole thing is 
gone, the copyright is gone ; therefore this clause 
would not be necessary, and could not apply to 
any period except that period of delay, that 
intermediate period of six months. 

2999. That is just the difference; the author 
of an original work of fine art need not re^ster 
so long as he has not made assignment of it ? — 
No ; but it is not necessary to protect anybody 
against an action except in respect of things 
done during that period of six months. That is 
perfectly mteUigible. It cannot apply to any 
infringement after the six months, oecause if 
there nas been no registration the copyright is 
gone. But the proviso says this: "rrovided 
that wherever any person entitled to copyright 
under this Act registers such copyright witnin 
the period provided by this Act, such registra- 
tion shall have effect for the purpose of proceed- 
ings against infringements as if it had been made 
on the day on which he became entitled to such 
copyright." Then, contrary to what precedes in 
the clause, the registration is to have relation 
back. 

3000. To the day of assignment ? — ^No, to the 
infringement so as to apply nunc pro tunc. 

Chairman. 

3001. Wliy not in this particular case; is 
there any objection ? — If he registers in time, 
then it has relation back, and tne first part of 
the clause is not necessary ; if he does not 
register in time, he has not rights at all. 

D D 2 3002. If 
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Viscount Kniitsford. 

3002. If he registers in time, the infringement 
is not to date from the time he registers, 
perhaps at the end of the six months, but from 
the beginning. He is given six months to 
register ; the infringement happens at the end 
of six months. If he only just registers in time, 
then he may recover ? — ^But it is inconsistent 
with the first part of the section. 

3003. The first part is, "the author of an 
original work of fine art," as distinct from " any 
person entitled to copyright " ? — I did not read it 
in that way. 

3004. Then Clause 19 is merely a matter of 
detail ; Clause 20, of course, is simply registra- 
tion, and Clauses 21 and 22 it is hardly worth 
our troubling about. Now we come to Part IV.? 
— Then we come to a very important matter, 
retrospective copyright. I put it very strongly 
to your Lonlship that this is merely a matter of 
routine, these complicated clauses, which would 
give copyright quite unnecessarily to people 
whose copyright, already existing, is not in any 
way interferea with prejudicially by the Act. 

3005. Are these new provisions altogether ? — 
The only reason they are put in is because they 
were in the Act of 1842, so far as I can make 
out. We do not know in the least what the 
state of things existing then was, what the 
motive was ; it may have been some favouritism. 
We cannot tell what would have made it unjust 
to leave out provisions of that sort then at this 
lapse of time ; but I do say as I said before with 
reference to the Literary Bill, that the onus is 
very stronriy on any person who says that any- 
thing shall be interfered with that is not pro- 
spective and is not subsequent to the date of this 
Act. It is always forgotten that if you give a 
bounty to a person in the matter of copyright 
or a monopoly of this sort you take something 
away from somebodv else. You take something 
away from the pu'blic, and, what is a most 
serious injustice, you may be taking away an 
expected right to arise on the determination of 
the term according to the then existing Act, 
from some person who has expended large sums 
of money on the faith of the copyright having 
expired at the time when it would so expire 
without this clause. 

3006. Which clause are you objecting to ? — 
Clause 23 ; I will read the clause : ** (1) The copy- 
right subsisting in any work of fine art, photo- 
graph, or cast from nature, by virtue of any 
enactment in force immediately before the 
commencement of this Act, shall endure for the 
term limited hj that Act or for the term fixed 
by this Act with respect to such works first . 
produced after the commencement of this Act, 
whichever is the longer. (2) Provided that 
where any such copyright has been acquired 
from the author of such work for some consider- 
ation other than that of natural affection, the 
term of that copyright shaU not be extended by 
virtue of this section, but shall endure for the 
term subsisting therein at the commencement 
of this Act and no longer, unless the author 
of the work, if living, or his personal representa- 
tive, if he is dead, agrees with the owner of the 
copyright before tne expiration of the said 
subsisting term that is to be extended, and 
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registers the agreement in the form contained in 
the First Schedule to this Act, in which case 
the property in the cop}Tight shall, during the 
extended term, be the property of the person 
named in that behalf in the agreement. (3) No- 
thing in this Act shall prejudicially affect any 
right existing at the commencement of this 
Act, or require any reristration of such right 
other than was required before the commence- 
ment of this Act, but the remedies for in- 
fringement of such right shall be in accord- 
ance with the provisions of this Act." Now 
that clause purporting to save rights is 
wholly inadequate for the purpose of removing 
the injustice of which I complain. Supposing 
that some engraver has made all his prepara- 
tions, prepared his plates, I do not Know 
mechamcaily what will have to be done, but has 
incurred large expenses, possibly taken a room 
for exposition ana so on of some work which 
according to his light and according to the 
actual state of the law ^vill expire as regards 
copvright, say in 1900, and the year before, 
without the knowledge of this man, or possibly 
it may be too late for him to act upon his know- 
ledge, you pass a clause saying : " We will extend 
this ; we think the painter is a man of such 
genius that the nation ought to recognise it, and 
though he has been fully compensated for all he 
has done, we will give him, unexpectedly to him, 
unexpectedly to everybody, above all unexpoc- 
tedlv to the people wno have expended money 
on tlie faith of this state of things, an additional 
term." I presume your Lordships would say to 
me, but you have got the clause which siives 
any right and prevents any injustice. My first 
answer is ; that even if vou have such a clause 
that does not shift the onus from those people 
who say that purely gratuitous benefit should be 
given which disturbs, at all events, the uni- 
formity of the Act and requires very auvful 
adjustmg. That is one answer. But I say 
moreover, there is nothing in the world more 
difficult to do than to frame a clause which will 
prevent a crying injustice arising in the case I 
put, and the best illustration I can give your 
Lordships of that fact is just to read tliis clause. 
Now in the first place. " Nothing in this Act 
shall prejudicially affect any right existing at 
the commencement of this Act." I have put 
purposely a case which would not be protected 
in anyi^ay by that clause, because the decisions 
go to this ; there is an express decision that a 
clause of that sort where any right " existing at 
the commencement of this Act" is alluded to, 
will not apply to the case of a negative right 
which my unfortunate engraver has m common 
with the rest of the public, but only to some 
affirmative right by virtue of an actual assim- 
ment or by virtue of the Act. Therefore tliis 
unfortunate man would be wholly left out in the 
cold, and you would gratuitously render fruitless 
the expenditure of time and money that he may 
have devoted to his proposed worK which he fs 
going to bring out on the faith of a state of 
things existing that you are going to disturb and 
I say without any reason. 

CJui'tTnnan, 

3007. 1 understand your argument with regard 

to 
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Chairman — continued. 

to Sub-section (2), but I do not see any objection 
Asath regard to (1) and (3)? — It applies with 
more force to (1). The case I am putting is that 
of a person who has expended money time and 
trou ble, and the work oi his subordinates on the 
faith of a copyright expiring in the following 
year. If you suddenly, as you would by (1), say 
it shall not expire in that year, but it snail go on 
for a prolonged term, you upset all that this man 
has done. 

3008. Then you say that you would in all cases 
limit the copyrights now subsisting to the present 
period ? — Yes, let them run out. What is there 
to make this exception. The only reason I can 
find (I have asked a great many people) why the 
clause has been put in is that pernicious enervat- 
ing sort of routine which induces people to take a 
clause that has never given a great deal of 
trouble — perhaps the matter has not happened to 
be litigated, and nobody interested seems to have 
taken any serious objection. 

3009. Then you would put it in this way, that 
this Act shall only apply to works made after 
the commencement of it ? — Quite so, that is the 
simple rule nova cmx^tUutio prceteritis non 
iniixniit sed futiirw. 

3010. What is your objection to Sub-section 
(3) : " Nothing in this Act shall prejudicially 
affect any right existing at the commencement 
of this Act" ; what is the objection to that ? — 
Because the courts have held in the case of 
Moiil V, Groenings that it does not protect a 
right such as a man acquires by merely doing 
what the rest of the pubnc might do. 

3011. But supposing we cut out (1) and (2), 
how does a rignt of that kind arise? — It will 
not if you cut out (1) and (2). 

3012. You have no objection to keeping (3) if 
we cut out (1) and (2) ? — I have no objection to 
it, but I do not think it will be wanted. 

3013. It is surplusage, you think ? — Yes. 

Viscount KniiUford. 

3014. I understand you to say that these 
sub-sections are not new ? — No, they are in the 
Act of 1842 telles qiielles, almost verbatim the 
same. 

3015. And no questions have arisen upon 
them ? — No. 

3016. It seems to me rather a fanciful case of 
an engraver preparing all these things ? — Surely 
not. 

3017. That argument would apply to the 
existing law ? — No, because he knows when the 
copyrignt will expire. 

3018. But I thought you said exactly the 
same provisions were to be found in the existing 
law ? — Yes, in that sense. 

3019. And, as I say, no objection has arisen 
upon them ? — There have been no reported 
cases, but it constantly happens that cases which 
might arise do not arise. 

3020. But it is since 1842, and it is pretty 
certain that a case would have arisen in that 
time ? — May I ask your Lordships to look at 
page 72 of my little book ; you will find there 
nave been plenty of cases on the Act of. 1886. 
The section in the 1886 Act is very much like 
this clause saving rights. The retrospective 
clause in the Act of 1886 was this : " where an 
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Order in Council is made " ; I do not like to 
read it, because it includes other matters too, 
but the proviso is "provided that where any 
person has before the date of the pubHcation of 
an Order in Council lawfully produced any work 
in the United Kjngdon, nothing in this section 
shall diminish or prejudice any rights or 
interests arising from or in connection "vvith such 
production, which are subsisting and valuable 
at the said date." That is rather more wordy, 
but substantially the same saving right clause 
as this, and the courts have held there that the 
rights did not apply to any such right as that 
wnich arises in one of the public who expends 
money on the faith of a copyright expiring, and 
where the fruits are taken away from him by 
some retrospective clause being inserted in the 
statute after the money has been expended. 

3021. What was the case ? — Moul v. Groen- 
ings, 1891-2, Q. B. D., page 443. 

3022. As stated in your book here, that point 
did not arise, and there Avas no decision upon it ? 
— That was the precise point that was ciecided. 
It is given at length in Coppinger. 

3023. But this legislation you sav is not new ; 
it has been going on since 1842 ? — Yes. 

3024. And also it has been inserted in a later 
Act, 1886 ? — There are retrospective clauses in 
the Act of 1886, but not quite the same,'but the 
proviso for saving rights is very much the same. 

3025. Practically the same tliinjf ? — Yes. 

3026. And there are no cases Avhich have arisen 
in the courts upon this retrospective right ? — Not 
under the Act of 1842. Many cases have arisen 
under the retrospective clauses in the Act of 1886 

• 

Chainnan. 

3027. Was not the point in Moul v. Groenings 
whether you might not finish off an edition you 
had in the shop ? — That was not the fact before 
their Lordships, but they alluded to it and put it 
as an illustration. 

3028. As a possibility ? — Yes, the case of Moul 
V. Groenings was the case of the conductor of an 
orchestra at Brighton. He had been expending 
a great deal of money and trouble on rehearsals, 
preparing for the performance of a piece of music 
the performing right of which was without his 
knowledge copyright in France, and therefore by 
virtue of the Berne Convention protected in 
England. He was sued and then a question arose 
under this proviso in the Act of 1886 which is 
very similar to this one, whether he had a right 
in respect of the expenditure of money and time 
which enabled him to claim the benefit of the 
saving right clause and they held that he had not 
such a right but they held tnat he had an interest 
in the matter. There the language was fuller 
" rights and interests.' They held that he had 

not a right, that it did not mean a right in 

common with the rest of the public, but that it 
must be a right specially conferred. But they 
got out of it by sa3ring that he had an interest. 

3029. I thinK we had some evidence before as 
to that clause of 1886 ? — Yes. 

3030. And it seemed to be a moot point as to 
how far the protection extended; whether it 
extended so as to allow a man to sell off the 
whole edition he had in print, or not so far ? — 
Yes, all these questions arise on these saving 
right clauses. But I put it broadly on this : that 

there 
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there is no reason why it should be done ; it is 
stepping out of your way to make a compUcation 
to alter the status quo by shifting the duration. 

Viscount Kniitsford. 

8031. On the other hand, it is a strong point, of 
course, that the Committee would be proposing 
an alteration in the Statute Law which has been 
in force ever since 1842 ? — But you can hardly 
put it like that. 

3032. Absolutely, because you say that these 
clauses are not new, they have been in operation 
ever since 1842, and you are unable to point out 
to us any case in which, a case has been brought 
into court, and a hardship inflicted by such 
legislation. It would be a very strong case for 
the Committee to say, we recommena that the 
whole of that legislation which has existed since 
1842 shall be repealed ? — You are making a new 
Act which is dinerent in many respects, different 
in the term of copyright ; the registration possibly 
may be different ; and you are applying clauses, 
which applied, or they mav have been thought 
to apply at that period, witt reference to that Act. 
It is not that you are altering the law ; you are 
applying an analogous principle to a different 
state of things. 

3033.- There is a Bill referred to the Com- 
mittee to consider which embodies a principle 
which has been in force ever since 1842, and the 
Committee would be reporting in favour of an 
alteration of that which has been law all that 
time ? — There is no case that I can tell your 
Lordship of on that Act, but there are cases on 
the somewhat analogous clauses of the Act of 
1886. 

Chaii^man. 

3034. With regard to fine arts, will you not 
have to make some sort of provision for works 
of fine art which have been made before the Act 
comes into operation, but which, not being pub- 
lished, do not come under the Fine Arts Act, 
1862 ? — It is the fault of the author if he has 
not published them and claimed the statutory 
benefit. What is the worst thing that can 
happen, supposing no retrospective clauses are 

gut in ? Is there any injustice to anybody ? 
>f course. Lord Knutsford's observation to me 
that because I cannot cite a case where actual 
hann has been produced is a case of qwieta non 
iinovere, that it is desirable not to disturb a 
principle which has been applied to any Act 

Viscount Knutsfoi'd, 

3035. I do not go on quieta non TaoverCy but 
because I cannot nnd any case in which injustice 
has been brought to the notice of the Court ? — 
Is it not enough if I put to your Lordship a very 
possible case, not a very improbable case, where 
injustice might arise ? Surely, people are 
waiting for the expiry of copyright all round us 
in order to take advantage of it, and sometimes 
they must be incurring expense prospectively to 
come out first with their engraving, or whatever 
it may be, before anybody else; and it does 
seem to me that it is going out of your way to 
create a difficulty and a possible injustice. If 
anything could be suggested, any unjust result 
to people who are already protected, and whose 
protection will run out, it would be another 



Viscount Knutsford — continued, 
thing. The law thought in 1842, or whenever 
it was, and in 1862, that they were giving to a 
s^culptor or to a painter sufficient rewardif thev 
gave them a certain definite term. What i*s 
there in the fe,ct that this new Act is contem- 
plated and going to become law, I hope, shortly, 
to make it necessary to increase the considera- 
tion that the legislature thought was sufficient 
for them at that time for compensation ? 

ChairTnan. 

3036. My point was a very different one : it 
was merely this : we are shiftmg the point 
where copyright begins from the pubUcation of 
the picture to the making of the picture. That 
will have to be safeguarded in some sort of way, 
will it not ? — No, because, according to my view, 
if that is carried out you do not disturb at all 
any work that has been already made or 
published. 

3037. A work that has been published gets 
copjTight of course if it is published before the 
Act ?— Yes. 

3038. Supposing it is not published before the 
Act then I suppose you would say that there 
would be no hardship at all because it would get 
copyright directly the artist publishes it uncler 
the new Act?— Yes, you are in this dilemma. 
Either the artist is perfectly indemnified for his 
trouble and paid for his genius by the copyright 
under the Act of 1862 

3039. That is another point altogether. I 
was only thinking that as we now shift the 
beginning of copyright from the publication of a 
picture to its making, whether that shifting 
might not have to be provided for in some way 
or other ? — ^Your Lordship has very pithily piit 
the answer yourself, if I may say so ; and that is 
what I was going to finish by saying. I should 
only repeat what your Lordship has said no 
doubt far better. He is protectea if the work is 
unpubUshed at the date of the Act ; and if he 
pubUshes it he will get the full protection under 
the Act. 

3040. He gets the protection at once without 
publishing it under this Act because it is made { 
— ^Yes, no doubt that would be so. 

3041. He gets protection in fact under this 
Act before he could have got it under the Act of 
1862 ? — Yes, there is nobody damnified ; you can 
turn it any way you will. 

3042. Now we come to the definitions ?— I 
mentioned just now one exception to the aise 
of the general opinion, so far as my experience 
goes, as to the necessity for registration under 
the Act of 1862 being satisfactory. There is a 
gentleman, a solicitor, who is very familiar with 
the subject and represents a verj^ large number 
of photographers and I believe engravers too. 
Would your Lordships hear him shortly? I 
think he would have something to say and he 
might say it very shortly. It is only with 
reference to a question that your Lordship asked 
me, what I thought the general opinion was 
amon^ artists of all classes as to the desirability 
of maintaining the registration as it existed 
under the Act of 1862. Certainly the consensus 
of opinion, with this one exception, in my 
experience, is that it works very well and that it 
ought to be retained. This gentleman re- 
presents. 
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CJtainnan — continued. 

presents a number, a considerable body of 
persons practically interested. He says that his 
constituents take a different view and they think 
the registration ought to be altered. If your 
Lordships thought it would not be waste of time 
to hear nim on that point I would respectfully 
suggest that he should be heard. 

Lord Thring, 

3043. Is the definition of " work of fine art " 
an existing definition " or other artistic work " 
because it is only ejusdem generis 1 — Entirely. 
I did not propose to retain it. 

3044. I ou propose to retain the definition ? — 
No ; I have taken the liberty of framing one 
myself. I quite see your Lordship's point, and 
I have avoided it in the definition that I propose 
to substitute. It is extremely difficult to deal 
with the definitions, because if you should con- 
sider that there is to be uniformity of term this 
Bill has to be altered in that respect ; and if the 
registration clauses are also moulded as I pro- 
pose, you will not want any definitions for the 
purpose of subdividing all the different forms of 
artistic work, you will only want a definition for 
the purpose of sajdng whether a particular case 
comes within the Act or not,, not within which 
provisions of the Act any particular work of art 
may come. But if you assume that the Bill 
remains as it is qua term, that the term is to be 
longer as regards paintings, longer as regards 
original works of fine art than it is in the case 
of photographs and works made by one person 
from the design of another, then you must, no 
doubt, have a very careful subdivision ; and then 
it seems to me your Lordship's point comes in, 
namely, that you have a definition upon a defi- 
nition. I do not know that you can avoid it. 
You have engraving comprised in the first 
clause. I should suggest something of this sort. 
The first definition might stand as it is, of 
"' work of fine art " to mean " a painting, drawing 
engraving or sculpture," and then stop there. 
Then I propose to add this, which embodies 
practically the same enumeration of subject 
matters which the mezzotinters have suggested 
themselves. I apprehend they know more about 
it, and they would select the right subject 
matters for enumeration. 

3045. Then you strike out " or other artistic 
work " ? — Yes, I strike out " other artistic work " ; 
and now, going to engraving, I propose " The 
expression * engraving ' shall mean an aquatint, 
etching, dry-point, line en^aying, mezzotint, 
wood-cut, or other such artistic work for the 
purpose of multiplying prints, and shall include 
any prints from such works, and any photograph, 
or any work of which the design 'is executed on 
the printed surface, in whole or in part, by 
photographic, electric, or mechanical means, and 
any prints so taken." 

Viscount Knutsford. 

3046. You include " photograph " under " en- 
graving " ? — Yes ; I do not see the smallest 
reason for excluding it. 

3047. I am not saying whether you should 
iDclude it or not, but a photograph is not strictly 
speaking an engraving ? — ^No more is a wood- 
cut. 



Viscount Knutsford — continued. 

3048. A wood-cut is approaching to an en- 
graving; you are actually making a cut, you 
are working into a plate or some substance, 
while on the photograph you are not ? — That is 
only a question of correctness of expression. 
Then I should alter the word engraving. There 
must be some mode of expression which would 
remove the invidious distinction which is placed 
between engraving and photograph. 

Lord Thring. 

3049. I think it would be well if you could 
tell us what definitions you are going to use, 
because you have not defined painting ? — With 
great deference to your Lordship — ^you men- 
tioned that point before, — I cannot see how you 
are to define painting ; there are a quantity of 
expressions ot which the meaning has been 
ascertained. 

3050. But you do not define it ? — No. 

3051. You do not define drawing ? — No. 

3052. Do you define sculpture? — ^Yes, I do 
define sculpture, but not as it is is done here ; I 
make an alteration. 

Chairman. 

3053. You make " en^aving " include " photo- 
graph," and also a lot of other things ? — Yes. Is 
there any objection to saying that engraving 
shall for the purposes of this Act include photo- 
graph. 

Viscount Knutsford, 

3054. Is there any objection to saying that 
"photograph" shaU be included under "works 
of fine art ? — I wish to put it so. 

3055. Then you need not touch upon it in en- 
graving. " The expression * work of fine art ' 
shall mean a painting, drawing, engraving, 
photograph or sculpture " ? — Yes. 

3056. Then the expression engraving will be 
right leaving out photograph ? — i es, but it will 
hardly be right unless you introduce uniformity 
of term. 

3057. But you are putting " engraving " now 
under " work of fine art " ?— Yes. 

3058. That is the same term as fine art, but 
not the same term as original work of fine art ? 
— ^Yes, no doubt it would be much better to have 
one definition of a work of fine art. 

3059. What I raised objection to was including 
"photograph" under the word " engraving.' 
Deal with it and put it under " work of fine art," 
if you please ?-^Yes, you remove the complication ; 
that would be a great improvement. I know 
that Lord Thring objected to the whole definition 
of sculpture ; I did not quite catch what his point 
was. 

Lord Thring. 

3060. You need not mind what my object 
was ? — I cannot pass it over. 

3061. I should like to ask you why you define 
sculpture and do not define painting ? — Because 
it is necessary to exclude a cast from nature ; it 
is for purposes of exception. The artists, 1 
think of all classes, are agreed about that. 
Taking casts from nature appears to be a form 
of art, I suppose I may say, which has very much 
developed lately, and is worth taking separate 
notice of; and it was necessary for the purposes 

ot 
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Lord Thring — continued. 

of this Bill, not only as it is framed, but, as I 
think it will probably remain unaltered under 
any circumstances, that you should distinguish 
casts from nature from other forms of sculpture. 
I am saying only what I have been told ; I do 
not know it from personal experience. But the 
point that arises is this : " The expression 
* engraving ' shall mean any work executed upon 
any material whence, by any process, whetner 
immediately or mediately, prints may be taken 
and multiplied indefinitely, other than a photo- 
graph, and shall also include any prints so 
taken." "The expression * sculpture' shall in- 
clude " certain enumerated subjects, and then it 
goes on to say " by any process though made for 
or applied to the decoration of any article of 
manufacture." Now the facts are that the 
Designs Acts for giving copyright in design 
exclude sculpture ; it is not now dealt with by 
those Acts in definition. But the draftsman 
here says that sculpture shall be dealt with by 
this Act, even though it is applied to the 
decoration of any article of manufacture. Then 
he raises this inference : Those words not being 
inserted in the definition of engraving, it looks 
as if any applied engravinof, for instance, the case 
that your Lordship put, of a beautiful picture on 
a Wedgewood cup, is not included in the Bill, 
but would be left to the Designs Act. 

3062. No doubt as this is drawn ; but in 
principle is it reixUy meant " by any process, 
thougn made for or applied to the decoration of 
any article of manufacture." I do not know any 
article of manufacture of any size whatever 
which would not come under sculpture, the dogs 
for the fire-place, for instance ? — ^Yes, the 
fountain at Mr. Astors with Cupids, or the 
fountain at Versailles. 

3063. Or the backs of grates ? — Yes. 

3064. Is that seriously intended ? — They are 
not protected at all, your Lordship sees, if it is 
not intended, because they are excepted from 
the Designs Act. 

3065. Is this intended to be a Designs Act 
also ; because, if so, it is a Designs Act of the 
widest possible scope ? — ^Your Lordship was good 
enough to put that point to me before ; I have 
thought about it for hours, and I cannot conceive 
any definition which will exclude all cases. 
There must be border line cases, there will 
always remain some doubtful cases. 

3066. Pardon me ; I do not think so at all. 
It is exactly the siime in painting. • Painting and 
sculpture in my opinion mean painting and 
sculpture used solely for purposes of decoration, 
and not as subsidiary for any article of manu- 
facture ? — But how about a beautiful illustration 
on a screen or on china. 

3067. A fresco is obviously made solely for 
purposes of decoration? — So is a picture on a 
plate. 

3068. I should put it exactly the contrary ; I 
should say " The expression sculpture shall not 
include any statue, sculpture," and so on " made 
for or applied to the decoration of any article of 
manufacture " ? — Then your Lordship quite ap- 
preciates this, — that if that is carried out such 
works as you describe will not be protected 
at all 



Lord Thring — continued. 

3069. I am quite aware of that ; but we are 
asked to report on an Artistic Copyright Bill and 
not a Designs Bill. 

Chainmin. 

3070. What is the law now as to works of fine 
art. Is an applied sculpture considered a work 
of fine art under the Act of 1862 or not ?— Yes, 
it is, but it does not come under the Designs Act. 

Lord Thriiig. 

3071. But an applied painting is not ? — Yes, it 
would be so. 

3072. Then this definition is obviously wrong, 
because under this Bill an applied painting 
would not come under it ? — That is my point ; 
that is what I say. There is an inference raised 
by the fact that sculpture is expressly included 
which operates to the exclusion of applied pamt- 
ings. 

Viscount Knutiiford. 

3073. But supposing that I put at the back of 
the chimney some sculptured figures, is that pro- 
tected or not either under the Designs Act or 
any other Act ? — It is protected as a work of art 
under the Act of 1862, if it is a work of art : of 
course a judge will decide, he has some latitude 
just the same as in literary copyright. The 
thing must have some invention and ingenuity 
about it to make it the subject of copyright at 
all. It is excluded from the Designs Act. 

3074. But if it is protected there is no use in 
these words " though made for or applied to the 
decoration of any article of manufacture " ? — The 
only use for these words is to raise the contrary 
inference in the case of paintings. 

Lord Thring, 

3075. That is the question I asked at first, it 
you pass the Act you must draw the Une more 
narrowly, because what does a painting include, 
applied paintings ? — Yes, unquestionably. But 
might not a person have two remedies ; might he 
not chose under which Act he sues. In cases on 
the border line I should advise my Junior in 
such a case to frame his claim so that he mi^ht 
have a remedy under either Act. But if you 
boldly take the line of eliminating from the 
present Bill everything that is appUed at all, 
that is a short cut, but I think it would exclude 
a great many foims of art that you would be 
surprised to find excluded. 

3076. Then I understand you would brino* 
your action and take advantage of either Act ? 

3077. Have* you not to put which you ^o 
under ? — Yes, but you may put an alternative 
either under one Act or theother. 

3078. You recommend the Committee to 
include applied painting and appUed sculpture 
under this Act, which are more or less inchided 
under other Acts ( — Yes, no doubt. Take the 
case of a picture on a Wedgewood cup. The 
judge would say, " I do not think this is a sub- 
ject matter for artistic copyright at all " ; then 
counsel may say, " I submit to that, but at all 
events I have an alternative under the Desio-ns 
Act, and a remedv under that Act." 

3079. I understand 
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Viscount Knutsford. 

3079. I understand that practically you would 
omit those words, " though made for or apphed 
to the decoration of any article of manufacture," 
under this Bill ? — ^Yes. 

Lord Tliring, 

3080. Then why should you have any defini- 
tions at all ? — By reasons of casts from nature. 
They want to exclude casts from nature from 
sculpture, and treat it in a less respectful way, 
rive it a less term. The definition is made 
necessary by Clause 2 (b) : " In the case of a 
work of fine art made by one person from the 
design of another of a cast from nature and of a 
photograph " ; there it is opposed to an original 
work of fine art. 

3081. In plain English, casts from nature are 
usually taken by sculptors from the fisices of 
deceased persons ? — I suppose so. 

3082. De mlnirais ? — Is it not the case that 
they take still-life, fruit, or other objects ? 

3083. A sculptor, when you want the statue 
of a person after he is dead, takes a cast of the 
face before burial ? — ^Yes. Then it ought to be 
made clear whether " photograph " is intended 
to compromise process work; that is to say, 
photogravures, and things analogous to that. 
As it stands at present the mezzotinters, in their 
lon^ paper, protest against the BiU, and com- 
plam that it is not clear. They say that photo- 
graph really does comprise a photographic 
process work ; that it is not engraving ; it is a 
sort of modem form of reproduction in which, in 
the first instance, the design is run on to the 
plate or wood by means of photography. They 
say that the draftsman did not know that, and, 
consequently, by the definition of engraving he 
so enlarged the meaning of engraving that he 
must have contemplated that pnotogravure and 
things of that kind should be comprised under 
euOTaving, but that they really are photographs, 
ana you ought to say yes or no is photograph to 
comprise photogravure or not. There are one 
or two other things of an analogous kind. 

Chaij'inan. 

3084. And you express no opinion ? — I really 
do not. 

Lord TliriThg, 

3086. As I understand it, they throw now the 
picture on the surface and then they work it as 
an engraving ? — This is the mezzotinter's own 
answer to your question : " Any work such as a 

Shotogravure or half-tone block of which the 
esign or subject is executed on the printing 
surface, whether in whole or in part by photo- 
graphic, electric, or mechanical means." 

3086. What do they want to do with that — 
for it to be an engraving or not to be an 
engraving ? — They say process work, which com- 
prises aU those new forms that I have just read 
a description of, ought to be treated as inferior 
to engraving and ought to have the shorter 
term; that en^ving ought to have the same 
term as a painting; and mey base that on this 
singular argument, that there are very good 
engravings and very bad paintings, and some- 
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times a good engraving is much better that a 
bad painting, and as there is that sort of zig-zag 
line crossing and re-crossing they deduce from[ 
that the proposition. 



Viscount Knutsford. 

3087. They do not want process work put 
under the head of photograph ? — No. 

3088. " The expression * process work ' " (they 
say) "shall mean any work such as a photo- 
gravure or half-tone block of which the design 
or subject is executed on the printing surfece 
whether in whole or in part by photographic, 
electrical, or mechanical means, and snail in- 
clude any such works executed on any material 
whence by any process whether immediately 
or mediately prints may be taken and multi- 
plied, and any prints so taken shaU not in- 
clude an engraving or photograph " ? — They 
singularly enough leave photograph out alto- 
gether; according to them there would be no 
definition of photograph at all, and they say it 

, ought not to come under the head of engraving, 
and it ought not to come under the head of 
process work as I understand. As I have this 
memorandum in my hand, at page 3 I may just 
mention there comes at the end of the pagQ 
" Provisions for the protection of works by 
Clousten's Brush method, Herkomergravures 
and kindred processes," and the only difference 
seems to me to be that the design in those 
cases is destroyed in the process of making the 
surfaces. I could not see anything in that that 
would make a special definition of these pro- 
cesses necessary. The fact that the design is 
destroyed in the process of making the surface 
does not make it necessary to have a special 
clause granting copyright. 

3089. However, they do not propose any de- 
finition of photograph ; they propose definitions 
of " engraving," " process work," and " mechani- 
cal means " ? — ^Yes. 

^ 3090. Thev put " photograph " under the de- 
finition of " nne art " and without any definition ? 
— Yes. 



Clvobi/muin. 

3091. Their theory is that under the Bill as it 
stands as to this particular kind of process work 
which is destroyed in manufacture, that the 
copies would not be copyright at all ? — Yes, but 
I differ from that ; I do not see that there is 
anything in that fact, that the design is des- 
troj^ed, that would prevent the design from 
having copyright. That brings me to this: 
There are three words that I should ask your 
Lordships, if possible, to define. One is, design. 
Your Lordships are aware that there have been 
great discussions in the Courts of Law lately as 
to what a design is. In one case it went up to 
the House of Lords, and one of their Lordsnips 
said that '' design " (and this must be taken to be 
the law at present) does not mean an idea, but it 
must be the picture. Lord Davey added that it 
must not even be a sketch, it must be something 
like a reproduction of the picture. I shoula 
have thought that the design might have been 

Ee the 
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the mental arrangement, the grouping and so on. 
They say it means something more than that ; it 
must be the picture itself reproduced. 

Viscount Knutsford. 

3092. But we are not called upon to put in a 
definition of design; because that woiti is not 
used in the Act, is it? — ^Yes, at page 11 in the 
definitions, line 21, " from or according to his own 
original design." 

Lord Thrin^. 

3093. I should have thought from that 
particular place it certainly meant the idea ? — 
Having regard to what Mr. Dicksee told us, I am 
not sure that that is the intention of the artist.s 

3094. How would you define it? — I should 
adopt as nearly as possible the words in the House 
of Lords case of his Lordship who said that. 

Viscount Knvjtsfcnxl. 

3095. If it has been defined in a court of law 
we had better leave the word without any defini- 
tion ourselves ? — But that was on the construc- 
tion of a different Act. A definition in the 
House of Lords of an expression in one Act of 
Parliament would not be accepted by any liti- 
gant without a great deal of argument if it was 
sought to be applied to words in a different Act, 
unless the words were identical, of course. 

Lord Thring. 

3096. You propose to put in Lord Davey's 
definition ? — Not Lord Davey's ; I forget which of 
the noble Lords it was, at the moment. The 
name of the case is Haufstaengl v. The 
Empire Palace. It was Lord Watson who 
gave the definition. "The words 'the design 
thereof ' were limited by Lord Watson in the 
House of Lords to the particular forms and ar- 
rangements whether of Imes or colouring which 
the Copyright Author has selected as the vehicle 
for conveying his idea to those who see his work." 
No other judge defined "design" except by 
saying that it did not mean the " idea " created 
by the picture or drawing. But Lord Watson 
aLso saia " The use of the word ' desi^ ' was in- 
tended to reach invasions of copyright which 
might possibly escape the imputation of being 
copies or colourable imitations of the work itself, 
and yet appropriated and incorporated the sub- 
stance of^what is described as the design of the 
work." Lord Davey said, " These words are prob- 
ably inserted in order to bring Avithin the protec- 
tion of the Act a copv through a different medium 
— for instance a blact and white copy of a picture 
made by the engraver, the photographer, or the 
draftsman ; but it must still be the design of the 
picture and not a mere outline or descriptive 
sketch of it." 

3097. Could you give me the authority (of 
which I suppose there art an abundance) that 
you can proceed under two Acts for an infrin^e- 
jnent ? — 1 can give you the proposition from daily 
experience in the Chancery Court, no doubt ; it 
has been decided practically. I do not know 
whether there is any reported case which actually 
says you may go under two Acts of Parliament, 
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but you can certainly frame your case on two 
alternative hypotheses. I will get you the nearest 
case I can if you will allow me to postpone it. 

3098. It seems to me very startling? — But 
surely the contrary would be much more start- 
ling. The most inconsistent pleadings have been 
always allowed at common law; a person throws 
his nets as wide as he can. It is more a question 
of principal, but I do not despair of getting some- 
thing very near what your Lordship wants. 

Chairman, 

3099. Is that all you want to say ? — Very 
nearly, not quite. I should propose that you 
should define two words which are an invita- 
tion to litigation as the matter stands. One is 
" who is the author of a photograph." The law 
only rests upon the dictum of Lord Esher in 
Nottage V, Jackson, which may or may not be 
agreed to by other persons. It is left quite open 
in this Bill. The question stands precisely 
in the same doubtful way as before Nottage v. 
Jackson, where the point was raised and not 
finally decided. Lora Esher said that though it 
was not necessary for the purpose of decision he 
was of opinion that the term was to be regulated 
by the life of the person who actuaUy capped the 
lens. 

3100. We have had all that evidence ? — No 
doubt. 

Viscount Kmdsford. 

3101. You do not mean the boy who imder 
orders took off the cap ? — Literally. 

3102. If a man arranges the design and com- 
pletes the whole thing and puts the sitter with 
the proper light upon him, and then merely to 
his servant says " ready " ; you do not mean tfiat I 
— I suppose not ; but it is the person who does 
the act. 

3103. It is the person who arranges the design 
and sees that the lights are properly arranged i 
— Then there is also a cognate point, who is the 
employer under Clause 4 ; because some of the 
witnesses raised that point themselves. 
One person said, I forget who it was 
now — 1 think it was Mr. Robinson — that 
this would not apply to an employer in the 
sense in which we understand it at alt I do not 
know how he got at it. The clause says that 
the copyright in a work under the circumstances 
contemplated shall belong to the employer as if 
he were the author. I think we ought to have 
a definition of the word einployer. Then the 
only other point is this, 1 think. I believe 
I dealt with it in my comment on Clause 1. 
This is Clause 27 (2): "The expression *The 
CopyTight Acts,* wherever it occurs in the Int(T- 
national CopyTight Act, 1886, or any Order in 
Council to be construed as part thereof, shall be 
deemed to include this Act." By making the 
Copyright Act, 1886, include this Act you would 
give some sort of copyright to a work which 
originates in one of the colonies. I do not know 
how it would work. But the obvious intention 
is to remedy the omission in Clause 1, to cor- 
rect by a sort of ' circuitous afterthought the 
flaw in Clause 1, which only gives copyright to 
works made in the British Islands ; and I think 

vour 
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vour Lordships agreed that it would be better to British possession " ; some words of that sort 

Heal with it in that clause, not to do it by that Then I still have to hand in to your Lordship 

circumlocution, but to leave out this reference to that clause which would comprise both Clause 5 

the Act of 1886 and substitute for " British and Clause 7. 

Islands," " made after the passing of this Act in 

anv part of Her Majesty's dominions or in any [The Witness is directed to withdraw. 

Ordered, — That this Committee be adjourned to Friday next, at Twelve o'clock. 
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LORDS PRESENT: 



Viscount Knutsford. 

Lord MONKSWELL. 



Lord Thring. 



The LORD MONKSWELL in the Chair. 



Mr. GAMBIER BOLTON, f.z.s., is re-called ; and further Examined, as follows • 



Chairman. 

3104 I UNDERSTAND that the other day when 
you gave evidence, part of the evidence you 
gave was given under a misapprehension ? — Y es. 

8105. And you wish to be re-called to correct 
some answers that you gave ; will you draw the 
Committee's attention to those ? — I did not quite 
catch the question that Lord Hatherton asked me 
at No. 2357, so that my answers to that and the 
four qiiestions following are entirely opposed to 
what 1 wished to have said. No. 2357 : " It is a 
growing custom " (Lord Hatherton asked) " for 
photographs to be taken by permission of the 
owner of a house and grounas, for the purpose 
of publishing in the newspapers. The news- 
paper has the copyright, nas it not, of that 
photograph ? " My rephr to that should have 
been " It the owner of a house and grounds 
emplpys any person to take a photograph of 
them, and pays for this to be done, the copjrright 
in such photograph is vested in the owner ; but 
if the photographer takes the photograph at his 
o^vn expense, the copyright is vested in the 
photographer, unless it was expressly stipulated 
and agreed to the contrary." That is exactly 
the opposite to what I said in my answer 
to that question. Question 2358, his Lord- 
ship said : " He asks for permission to do 
so on behalf of the illustrated newspaper. 
Take ' Country Life,' they have a lot of photo- 
graphs there, and underneath every reproduc- 
tion of a photograph is written * copyright.' " 
To that I should nave replied : " They are taken, 
I l)elieve, at the expense of * Country Life,' and, 
if duly registered, the owner has no right to 
object to the word ' copyright ' appearing under- 
neath them." 

Viscount Knutsford. 

3106. That is instead of your answer, "I do 
not think there can be a copyright," because 
there is a copyright ? — Yes, exactly the opposite ; 
I did not catch the original question. Then at 
2359 the question is : " My point is, that if the 
paper has the copyright, it would prevent 'the 
owner being able to photograph his own house 
from that same spot tor the term for which the 
copyright existed." My answer should have 
been "It would not in any way prevent the 



Viscount Knutsford — continued. 

owner or any other person taking photographs 
of his house from the same spot at any future 
time. This point was mentioned in my case 
against Aldin. The defendant said that anyone 
may photograph a tiger yawning. Of course 
they have a perfect right to do so, and to register 
sucn a photograph ; but they have no right to 
take my photograph and draw from it without 
my permission, when I had duly registered it, 
and the copyright was mine." 

3107. That certainly explains a difficulty 
I felt when reading your evidence ? — Yes, of 
course, it is utterly opposed to that. I am ex- 
tremely sorry to have given this trouble, but it 
was entirely a misapprehension on mv part. At 
Question 2360 the Chairman said, " But there is 
no copyright in that case, so that if a newspaper 
was to put in such a case as you mentioned 
' copyrignt photograph,' it would not be so unless 
they had a written agreement." My answer 
should have been, " In my opinion, in the case 
referred to by Lord Hatherton, the copyright 
would clearly belong to the photographer, if he 
made the photograph at his own expense, and 
not to the owner of the house or the proprietors 
of the newspaper." 

3108. That is the case of the tiger yawning? — 
Yes. There is only one more. At Question 
2361, I am asked: "They are deceiving the 
public in fact by putting tne word * copyright.' " 
My answer shomd have been : " They deceive 
the public if they do not put the name of the 
owner of the copyright. Photographs that I 
have taken and registered have appeared in 
newspapers with the word ' copyright,' and then 
the name of the newspaper, my own name being 
altogether supprcssea, of course, without my 
knowledge or consent." 

3109. Is that so ; it is not necessary always to 
put the owner's name, is it; if you put "cop3a-ight," 
you are not deceiving the puolic, if there is 
really a copyright and really an owner ? — That 
was stated m the question No. 2358, that they put 
the word " copyright " in " Country Life." That is 
what I so strongly object to, and in that very paper 
I objected to it. " I insisted that the word " copy- 
right" and my name should be added, not 
" copyright " and " Country Life." 

3110. That 
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Chairvian. 

3110. That is to say, the copyright might 
sometimes be in the paper, in "Country Life," 
and sometimes it might be in the contributor to 
the paper, and when it is in the contributor to 



Chaii'TTuin — continued. 

the newspaper you think that the contributor's 
name ougnt to be stated ? — Yes, certainly, other- 
wise it is misleading the public. 

[The Witness is directed to withdraw. 



Mr. HERBERT BENTWICH is called in ; and Examined, as follows : 



Chai)*7nan. 

3111. I understand that you have some views 
on the subject of photographic copyright which 
you desire to lay before the Committee ; may I 
ask what is your claim to speak on behalf of 
photographic copyright ? — 1 am a copjTight 
expert and have a great deal of practice in the 
protection of copyright for the owners. 

3112. As a barrister or solicitor? — As a 
solicitor. I was invited to read a paper before the 
Camera Club, and 1 have written in various 
magazines on the subject, and have a great deal 
of practical experience in the protection of 
copjTight.^ 

3113. What is your view with regard to copy- 
right and photographs ? — I should rather agree 
with the view which is taken by the Bill, that 
there should be a distinction between photo- 
graphs and ordinary works of art or works of 
line art as described in the Bill, with this excep- 
tion : that photographs which are reproductions 
of original works of tine art should have the 
same protection as the original works, in order 
to avoid the danger which would otherwise be 
incurred of infringements or copies of a photo- 
graph being made during the currency of the 
copyright in the superior work, the original 
worK, and thereby really defeating the protection 
which is given to the original work of fine 
art. With that proviso I think that original 
photographs (copies, that is to say, by photo- 
graphy, of works of nature) shoulcl have a less 
term of cop\Tight than the " original works of 
fine art " descrioed in the Bill. 

3114. Photogi-aphs of non-copyright works 
should have only the same term as photographs 
from nature ^ — \ es. 

3115. So that notwithstanding that as a 
general rule a photograph should have less copy- 
right than works of what are called fine art in 
the Bill, the exception to the rule you base upon 
really the convenience to the artist, or ratter 
upon more than the convenience, upon the 
security to the artist of not having his picture 
maltreated by photogi-aphers ? — By a copy of a 
photograph, or what might be alleged to be a 
copy of a photograph, which really would be a 
duplication of his original work. 

3116. So that the protection is entirely con- 
ceived in the interest of the artist, and not of 
the photographer ? — In the interest of the 
artist, and partly also of the photographic pub- 
lisher ; because the publisher would then receive 
the same protection as if he had obtained thecopy- 
right in tne original work, whereas he may only 
have acquired from the artist or the original pro- 
prietor of the copyright the right to reproduce 
m photography, and the other rights of repro- 
duction may still be outstanding in the original 
artist. There is another reason 1 ought to inen- 
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tion, and that is, that difiiculty arises in 
dealing with international copyright owing to 
the fact that there are conflicting periods of the 
copjTight or conflicting views as to the extent of 
protection between the local Acts and the Inter- 
national Acts. It was provided by the last Pro- 
tocol of the Convention of Berne that these 
photographs, that is to say, photographs which 
are reproductions of original works of fine art, 
should have the same extent of protection as 
the orisfinal works themselves; and it would 
therefore be creating a fresh inconsistency if in 
the new local Act that term of copyright were 
to be cut down to the ordinary term. Copyright 
then would be given to them only as ordinary- 
photographs ; whereas in the International Con- 
vention they are intended to have the full term of 
copyright given to original works of fine art. 

Viscount Kniitsford. 

3117. You have seen the definitions of the 
Bill, I think ?— Yes. 

3118. I understand you to say that in the case 
of a photograph of an original work of fine art, 
which means, a work of fine art made by a person 
fi-om or according to his own original design, the 
term of protection should be the same as the term 
of copjTight of the original work of fine art ( — 
Yes. 

3119. But that a photograph of a work of tine 
art which shall mean " a painting, drawing, 
engra\'ing or sculpture, or other artistic work," 
shall have a shorter time ; it shall not have the 
term of life and 30 years afterwards that an 
original work of fine art has ? — I do not know 
what the provision in the Bill is, which gives a 
different terai of copyright to *' works of fine an," 
than to " original works of fine art " ; I do not re- 
member the provision. 

3120. Assuming that there is a difference, still 
the point I want to know is this : You think 
that the copyright of an original work of fine 
art being life and 30 years, a photograph of 
that should have the same protection ? — Yes. 

3121. Now look at Clause 2 of this Bill. "In 
the case of an original work of .fine art " the pro- 
tection is " for the life of the author and 30 
years after his death." " In the case of a work of 
fine art made by one person from the design of 
another, of a cast from nature and of a photo- 
graph," then the protection is " imtil the expira- 
tion of 30 years from the first day of the naonth 
in which the same shall have been registered " ? 
—Yes. 

3122. In that case you would say that a 
photograph of a work of fine art should have the 
same term ? — ^Yes, as the work of fine art itself 
If your Lordship is dealing Avith the definition 
clause may I refer to the definition — '' the ex- 
pression ' photograph.' " 

3123. First 
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Ckai/rman, 

3123. First of all with regard to the detinitions 
I would ask you what your opinion is with regard 
to the grievance alleged by photographers, 
namely, that photographs are not put in the 
same category as works of fine art. Do you con- 
sider that they ought to be, as regards the defini- 
tions, in the same class; do you think that a 
photograph ought to be defined as a work of fine 
art ^ — I tnink tney ought to be separately defined 
as they are in the Bill. I agree generally with 
the definition of photograph. 

Viscount Knutsfoixl, 

3124. You say separately defined as they are 
now. It is not so now ? — fhey ought not to be 
included under the term " work of fine art " ; I 
think it would be dangerous t/O do that. 

ChairTnan. 

3125. You were going to make an observation 
about the definitions ? — On the term ''- the ex- 
pression ' photograph ' shall include the photo- 
graphic negative or positive " ; it is necessary, I 
think, to provide for the case of a series of 
photographs, because there is now a new method 
of producing a moving picture by photogi'aphy, 
which is properly known as the Biograph or 
Mutoscope. This really consists of a whole 
series of photographs which by mechanical 
operation make one picture, and the expression 
" photograph " ought to provide for including 
amongst photographs a photograph made up by 
A series of discs or films of that cnaracter. 

3126. Does it not provide that "a photograph 
shall include the photographic negative or 
positive," that is to say, hundreds of negatives 
or positives very much like one another? — 
Unless it is expressly stated here that it shall 
include a series and not merely an individual 
one, there will be considerable difficulty in pro- 
tecting such works. 

3127. But surely a series is only himdreds of 
individual photographs ? — Thousands of indi- 
vidual photograpns. Your Lordship will see 
the difficulty of it if each one of those is to be 
taken as a separate photograph. As a matter 
of fact, each separate one does not produce a 
perfect picture; it is only by the combination 
oy a mechanical process that you get a complete 
picture. 

3128. You mean that there might be diffi- 
culties of registration ? — Yes ; it is a difficult 
question now whether you ought to pay for 
thousands of photographs, because you " only 
create your one picture by combination of the 
whole number. 

Viscount Knutsford. 

3129. Take the prize fight at the Aquarium. 
It ought to be registered as one photograph, the 
whole thing ? — \ es, the combination. And that 
is necessary in order to avoid the difficulties 
that have already arisen. 

3130. What words do you suggest/ — "The 
expression * photograph' shall include a series 
of photograpns constituting one picture, as well 
as the photographic negatives or positives con- 
nected therewith." 



Lord Thring. 
3131. I do not understand why you wish to 
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exclude photographs from works of fine art ? — I 
do not wish to exclude them, but 1 think they 
ought to be treated separately. 

3132. Why ? — Because a good many photo- 
graphs are not works of fine art. There may be 
a small proportion of photographs which are 
works of art. 

3133. Do you mean that they do not deserve 
to be protected? — Not as "works of fine Art"; 
and that distinction is distinctly raised in foreign 
codes of law ; the French law, for example. 

3134. It has never been raised in our law ; a 
bad book as much as a good one has copyright ? 
— Our law is practically the only law I think that 
has mixed up photographs with works of pure art. 
All other codes of law do make a distinction. 

3135. You mean a distinction on the ground 
that photographs with certain exceptions are 
not worthy of so much protection ? — Partly that 
and partly also in the interests of photographers. 
The present term of the photo^apnic pro- 
tection is really less, I think, m substance 
than would be accorded by the new Bill if the 
30 years' term were allowed to them ; a fixed 
term of 30 years. I think also that photographers 
wiU get better protection from juries when it is 
known that they have only a limited term 
(instead of claiming the same protection as the 
works of Millais and other great artists) than if 
they were to claim the full term of works of 
pure art; the limitation of the term will 
entitle them to have during that limited term 
as great a protection as if they had more 
important works to deal with. But if you give 
them the same term as the more important works 
I think, in dealing practically with the question, 
the fact that they have such a long term reacts 
against their own interest. 

3136. But if you differentiate works iiccording 
to their merit, there is surely no comparison 
between works of a great artist like Millais and 
some small water-colour sketch; but yet they 
have the same protection ? — It is, of course, im- 
possible, when you are dealing with works of 
the same class, to distinguish on questions of 
quality ; but if you are dealing with works 
which are not quite of the same class, which are 
in a different sphere, then the question of quality 
need not enter into the discrimination which 
you would make between them. 

3137. Is it not a fact that in the case of some 
photographs, especially of mountain scenery, 
very great art and skill indeed is necessary to 
produce them ? — I think so. 

3138. Artistic art ?— Yes. 

3139. Both in grouping the subject-matter 
and also in the execution of the work ? — Yes. 

3140. I do not myself see why a photograph 
of that sort is not as worthy of protection as an 
engraving ? — If your Lordship compares the 
amount of skill required to produce a painting 
of that same natural subject with that which is 
required to produce the photograph, I think it 
win be seen at once that there is a very great 
deal of difference between the amount of skill 
and the amount of care which are required to 
produce one work and the other. 

Viscount Knutsford, 

3141. I may observe that at least four or five 
of the witnesses who came up on the question 

of 
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Viscount Knut'iford — continued. 

of photography, when I put it to them, scouted 
the idea, and everyone of them desires to have 
photography put under the head of " work of 
hne art" witn no exception, and some even 
consider it is an original work of fine art when 
they have got a subject, and have arranged the 
lights and so forth ? — I can only say that it is a 
deviation from the view that is taken in all parts 
of the world, and even in our own colonies. 

3142. That is another point. But vou said 
that you thought photographers would quite 
admit the difterence between their works and 
works of fine art; but everv witness that we 
have had has scouted the idea. Therefore vou 
cannot be said in any way to represent the 
photographers ? — I do not appear in that 
capacity; I appear as an expert dealing with 
copyright. 

Cluth^nyxn. 

3143. It seems to me that but for the senti- 
ment of the thing it makes no difference whether 
you place photographs in the category of " works 
of fine art that are not original or whether you 
place them in a category by themselves ; because 
under Sub-section (b) of Clause 2, the same pro- 
tection is afforded to them as with casts from 
nature ; and indeed I do not know whether casts 
from nature are intended to be classed under 
works of fine art, and I do not think it matters ? 
— That is so ; but the claim of photographers is, 
I understand, that they should be treated as 
** original works of fine art." If it were simply a 
matter of language they might be treated under 
your Sub-section (b). 

Lord ThriTig, 

3144. Is not copyright a matter of property. 
Certain people are entitled to the produce of 
their brain; but why do you differentiate 
between the merits oi those products of the 
brain? — Because there is a difference in the 
things themselves. Take the ordinary case of a 

Eortrait. To produce a portrait by painting or 
y sculpture involves a very much ^eater and 
rarer s:ift and power than that which is required 
by an ordinal?- man who sets up a shop and 
takes portraits for &d>., and can do it by a mere 
mechanical process. There is a real difference 
between the two operations. I should say that 
the most recent Act on the subject is the law of 
Austria of 1896, where this difterence was dis- 
tinctly made between photographs and ordinary 
works of art. I do not mean to deny that 
photographs sometimes distinctly become works 
of art, but there is a difference in the materia. 

CliaA7*7nan. 

3145. What is the law in Austria ? — The law 
in Austria gives them 10 years. 

3146. And other works? — Other works have 
life and 30 years. 

Viscount Knutaford. 

3147. Then thev make no distinction such as 
you desire to see made between a photograph of 
an original work of fine art and a photograph of 
a work of fine art ? — ^Yes, they do ; they give to 
a photograph, or any similar mechanical repro- 



Viscount Kn ntsford — continued. 

duction of an original work of fine art, the same 
term. 

3148. How do they define an ori^nal work of 
fine art ? — I have not got the law with me. 

CJutirman. 

3149. Then they draw a distinction between 
original works of fine art and other works 
of fane art, and give original works of fine art a 
longer term ? —No, they give to all works of 
fine art the term of life and 30 years. 

3150. All works of fine art whether ori^^inal 
or not ? — Yes. 

Viscount Knutsfoixl. 

3151. Then I say your proposal is different; 
you do not propose to give to photographs of 
works of fine art life and 30 years after, but you 
propose to give them that shorter term that is 
given by this Bill? — I should give them the 
same term as the work from which they were 
copied. 

3152. But that is not done in Austria ? — Yes, 
photographs which are reproductions of works 
of art nave the same term as the original work, 
but what you would call " original photograpLs," 
which are photographs of an object in nature, 
are treated in a separate category. 

Chaiinnaii, 

3153. Is there anything else you wish to sav ? 
— Yes, I should like to say a word on tlie 
question of registration. 

3154. If you please ? — ^The question of regis- 
tration is really a very serious one for owners of 
copyright, because if registration were made 
compiusory to the extent shown by this draft 
BiU, it would be really destructive of a very 
great amount of property which is created by 
those who are enraged in the reproduction of 
works of art. The provisions of the Artistic 
Copyright Acts extend, of course, not only to 
the great works of art, but also to the small, 
such as Christmas cards, and even advertising 
material and all forms of works of art ; and the 
production in that branch of artistic work is 
enormously greater than the production of 
works of fine art of the character which is 
probably in the mind of the artists who desire 
this scheme of registration. 

3155. Do you agree with the present law of 
re^stration under the Act of 1862 ? — ^No, I 
think that is also an unnecessary thing. 

3156. You think they need not register at all ? 
— It would be very much better not to have any 
registration, but to require that reproductions of 
works of art (not the original works of art them- 
selves) should have on them a mark that they 
are either " protectedj" or " copyright," or some- 
thing of that sort, to show that they are 
protected, with the date of the year when they 
were issued and the name of the publisher. 

3157. And you would allow any private 
person who made a copy of a picture to put upon 
it that it was copyright, without any investigation 
at all ? — There is no investigation on r^istra- 
tion at all ; anybody can enter himself on the 
register. 

3158. You mean that the mere fiEUJt of a man 
going to the registry and putting in a claim 

that 
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Chairman — continued. 

that is certain to be allowed means nothing at 
all ; he might just as well put it on the picture 
himself? — oTes, and it would be very much 
safer, because the present registration is, as a 
matter of fact, of no use at all to the proprietors. 
The register is kept in such a way that it is 
impossible, unless jou know beforehand, to find 
out whether a subject is protected by registration 
or not ; that is to say, it you have a picture you 
must know the name of the proprietor or the name 
of the author before you go to the registry. So 
that the idea which has been spoken of, that people 
who want to reproduce a picture may find outlby 
looking at the register whether it is protected or 
not, is founded on an erroneous view as to the 
nature of the register that is kept, because unless 
they know beforehand the name of the proprietor 
they cannot find out whether it is protected or 
not. And I should like to say, with regard to 
that, that foreign works . really nave now, under 
the decisions on the International Copyright 
Acts, a greater protection or privilege than our 
ovna works produced here in this country, 
because foreign works do not require registration 
in this country. They are protected simplv if 
they have complied with the formalities, what- 
ever they may be, in the country of origin, 
without the necessity of any entry in the 
registry here ; whereas an English artist, or an 
Englisn proprietor of copvright, is put under the 
disabiUty of not being aDie to sue for protection 
of his copyright unless he has comphed with 
this pure formality of registration at fetationers' 
Hall. 

3159. You think, then, that persons should be 
obliged to put upon every copy of a picture and 
eveiy picture the fact that he considers it copy- 
right; that he claims the copyright in it? — 
On every reproduction, not on the original 
work. 

3160. What would you do with the original 
work ? — The original work is an object of pro- 
perty in itself, and a person would not or ought 
not to copy an original work of art without 
asking the owner of it whether he might be 
allowed to do so. 

3161. How do you know whether the 
original is an original work of art or a copy of 
an original work of art ? — Experts would know. 

Viscount Knutsford, 

3162. But everybody is not an expert? — 
When you are dealing with questions of repro- 
duction you are dealing of course with people 
engaged in the trade of reproduction, you are 
not dealing with private people. I do not know 
whether your Lordships' Bill provides for it, but 
judges have held tnat making merely one 
copy for private use would not entitle the 
plaintiff to the protection of the court, though 
It might be technically an infi'ingement ; so that 
we are dealing with the question of bond fide 
reproduction. The person intending to repro- 
duce would know whether he was reproducing an 
original work of art or a copy of it. 

Cliairwxin. 

3163. Would he, because he might come 
across a work of fine art that had not any mark 
of copyright upon it, and he might suppose that 

(0.23.) 



Chairman — continued. 

it had fallen out of copyright ? — If he is dealing 
with a thing that is not a copy he must assume 
that it is copyright. 

3164. But he cannot tell whether it is an 
oririnal or not. If you are dealing with a 
replica of the work of an artist made by some- 
body else exactly like the artist's copy, why 
should you oblige the person in one case to put 
" copyright " on, and in the other case not ? — It 
would m rather difficult to require that an artist 
should put " copyright " on his work ; and as a 
matter of fact it is not required in any of the 
states where this system that I am recommend- 
ing is carried out. In Germany, for instance, an 
original work of art does not require more than 
that the artist's name should he put upon it 
and the date in the usual way. 

3165. It does require that? — Yes, it does 
require that ; but not that " copyright " should 
be put on it. 

3166. But on the copy you must put your 
name, and the date, and that it is copyright ? — 
Yes. I have one or two suggestions here on 
smaller points, if your Lordships will allow me to 
mention them. On Sub-section (b) of Clause 2 
I would suggest that the term of 30 years should 
be from the last day of the year in which the 
work shaU be first published. 

3167. You would date it from publication ? — 
Yes, published or issued. It would fit in with 
the provision I suggest as to the year being put 
on every reproduction of a work. 

3168. I suppose you are aware that the artists 
strongly object to copyright starting from pub- 
lication ? — There are some artists who do. 

3169. The Royal Academy do very strongly ? 
— ^Yes, painters do ; but I tnink there is a little 
misconception there on their part as to the 
extent of the protection which they have 
of a non-published work. An unpublished 
work has really greater protection than a pub- 
lished work under our existing law. Then 
Clause 5 refers to a portrait being a work whose 
" principal object " is the representation, in any 
form or art, of any person. That would be a 
very difficult thing to work; because if you 
have a portrait painted by Millais or Reynolds, 
the principal object of tnat is really to get the 
work of art of MiUais or Reynolds ; it is not the 
mere portrait of the individual that is of so much 
value as the painting of the great artist. And I 
might remind your Lordships of one particular 
instance, viz. : Sargent's picture in the last 
Academy of a Mr. Wertheimer. It was an 
ordinary case of a private commission ; but the 
principal object of Mr. Wertheimer, or whoever 
commissioned it, was to get a painting by 
Sargent ; and the value of that work would be 
the painting and not the exact likeness. 

3170. The principal object, I should have said, 
was the representation, in some form, of Mr. 
Wertheimer? — ^Any purchaser would say that 
the principal object was to get a painting by 
Sargent. 

3171. It is quite clear that the portrait of 
Mr. Wertheimer would come under the definition 
of "portrait" in Clause 5? — If your Lordship 
thinks so. I w »s only pointing out that it might 
not be regarded as the " principal object," and 
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therefore would not be regarded as a portrait. 
Then in Clause 6 (2) I am afraid that exception 
which is made there as to the amount awarded 
in penalties being considered in assessing 
damages and the amoutit awarded in damages 
in assessing penalties would be a dangerous pro- 
vision. 

Viscount Knntaford. 

3172. It is not a new provision, is it ? — It is a 
new provision as a statutory provision. As a 
matter of fact both judges and juries will take 
it into account, ana juries are often asked to 
take into accoimt tlaat they are to award 
damages as well as penalties ; but I am not 
aware of any statutorv^ provision to that effect. 
And the practical difficulty is this : that in case 
of an appeal sometimes an appellant may suc- 
ceed as to the penalties and not as to the 
damages If the damages have been taken into 



Viscount Knutsford — continued. 

account in assessing the penalties or vice verady 
and on appeal the penalties were disallowed, or 
the damages, the other head of redress which 
has been cut down by reason of the penalties or 
other award, would suffer through the allowance 
of the appeal on one head. 

Chairman. 

3173. I am a&aid that we have now to con- 
clude the evidence for this year on the Artistic 
Bill. We shall have to examine a good many 
other witnesses next year, if we sit again, as 1 
hope we may, to consider that Bill ; and I think 
it will be more convenient to the Committee to 
take any further evidence you may wish to give 
then ? — If your Lordship pleases. I have a 
few more matters to deal with on subsequent 
clauses. 

[The Witness is directed to withdraw. 



Ordered : — ^That this Committee be adjourned. 
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Additional Clauses or Substitutional Ones to the Copyright Bill suggested by Mr. 
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ft«e 16, Sub-see- 

Bilty in respect 
perfonniDg right. 



b-9ection 2. 
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ik-section 3. 
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Clause 4, Sub-section 6, authorised translations shall be protected as original works. 

The reproduction or ijiultiplication of copies of any improvisation whether musical, 
literary, or dramatic, shall be treated as an infringement of copyright in such improvisa- 
tion, and all penalties and damages herein annexed to infringement shall apply tnereto. 

If the performing right and copyright of a dramatic or musical work are vested in 
the same person, the owner shall cause to be printed in a conspicuous part of every 
copy, notice that performing right is reserved ; and in default of such printing in every 
copy, performing right shall be extinguished. 

After any assignment of performing right the copjrright owner shall so print or write 
such notice ; but no default in this respect shall prejuaice the performing right if still 
existing, and the copjrright owner shall be liable to indemnify any person who may be 
sued for infringements committed after such default. It shall be a valid defence to 
such claim for indemnity that the infringer had actual notice or knowledge that 
performing right was in existence. 

Note to Clause 5, Sub-sections 6 and 7 : 

Lord Thring*s provision would not quite work, because — 

(1) If the performing right is intended to be destroyed by the copyright owner's omission 
to give the notice (which is, however, far from clear), it would place the performing right (in a 
work like "Faust," worth some 20,000/.) at the mercy of the copyright owner, who may have the 
strongest motives for destroying it : e.g.y he may wish to pay the 20/., and give the work himself 
or through some third party. 

(2) If another construction be given to the section, and it is intended that the direction to the 
copyright owner is only m ierrorem, and is not to affect the performing right, the public may not 
get the very protection which it is the object of the section to give, viz., information that they 
must not perform the work. The copyright owner ought to indemnify an innocent infringer 
lulled to sleep by his default to give the notice. The 20T. is dSrisaire. 

(3) In either case there is a hiatus. The application by the performing owner may, 
under the section, be postponed by him, vnthout prejudicing his rights, till many copies — perhaps 
several editions — of the work are issued ; then all the world is taken in, without there having 
been any default by anybody. I should like to explain my substituted clause vivd voce, which, 
imperfect as it may be, is the nearest way out of the mire 1 can conceive. 

16. If any person does any act in infringement of the performing right conferred by 
this Act, in respect of the performance of dramatic works and musical works, or the 
lecturing right conferred in respect of the delivery of lectures, he shall be subject to pay 
to the owner of such right in respect of any infringement a penalty to an amount not 
exceeding lOi., or not exceeding an amount equal to the profits made by the performance 
or delivery of the lecture, whicnever sum may be the greater. 

(2) In any case where the lessee or occupier of any place of dramatic entertainment Liabiiit>; of lessee 
shall part with the possession thereof to any manager, person or persons, for the purpose ^J occupier of pTac « 
of enabling dramatic or musical performances to be given, or shall grant any permission tainment.*^ 
for such purpose, such lessee or occupier shall be jointly and severally liable with such 
manager or other person or persons in damages to the owner of the performing right in 
any dramatic piece or musical composition which may be performed in infringement of 
such performing right, as the consequence of such possession so parted with or permis- 
sion so given. 

This sub-section shall not apply to any such lessee or occupier who is entitled under a 
lease or agreement for a term of more than six calendar months from the granting 
thereof 

The right to claim indemnity and provision as to defence thereto under Section 
Sub-section 7, shall apply to the remedies given to the owner of performing right by 
this section. 

Where the copjrri^t in any book for the United Kingdom, and that for any foreign 
country, or for any British possession, are vested in diS'ereat persoi s, any copy made 
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in such foreign country or British possession, whether lawfully or unlawfully, may not 
be imported mto the United Kingdom, and any copy so imported shall be deemed to 
be a pirated copy, and the provisions of the "Customs Consolidation Act, 187G' 
relating to copyright books shall apply as if the same were hereby re-enacted with 
reference to the copyright books so deemed to be pirated. 



Clause 19 aliter. 



Or Clause 19 aliter. 



Where the copyright in any book for the United Kingdom, and that for any foreicfn 
country, or for any British possession, are vested in different persons, any copy inulo 
in such foreign country or British possession, whether lawfully or unlawfully, may not In' 
imported into or exported between or fi*om any part or parts of Her Majesty's 
dominions, and any copy so imported or exported shall be aeemed to be a pirate<l 
copy, and the provisions of the " (Justoms Consolidation Act, 1876 " relating to copyrii^ht 
works shall apply as if the same were hereby re-enacted with reference to the copyright 
books so deemed to be pirated. 

[Words to be inserted at the commencement of " Foreign Reprints " : " Notwithstandini,' 
the provisions of Section 19, Clause 29."] 
Clause (additional) where the author of a book first published in any foreign country, or in any British 

possession, and which book is entitled under any convention, or otherwise, to copyright 
m the United Kingdom, assigns such last-mentioned cop3n:ight, no action snail W 
brought to enforce any rights acquired under such assignment imtil an advertisement 
stating the fact of such assignment, the date and names of the parties thereto, sliidl 
have been inserted in the " London Gazette." 

No such assignment shall prejudice or affect any rights or interests which may have law- 
fully accrued prior to the date of such insertion to any person having* no knowledge or 
notice of such assignment. 



Olaufte 39. 



The alternative 
rt*8alt will l>e 
oiTected by the 
omiH.sion of the 
word "not." 



Definitions, 

39. In this Act the following words have the meanings hereinafter assigned to thein 
that is to say, " Book " means any volume, part or division of a volume, pamphlet, news- 
paper, sheet of letterpress, sheet of music, map, chart, or plan separately published, ami 
the illustrations therein. 

" Pirated book " means any book written or otherwise reproduced without the consent 
of the owner of the copyright in such book. 

** Dramatic work " (in audition to being included in the definition of book) means every 
tragedy, comedy, play, drama, farce, burlesque, libretto, or entertainment, whether set tu 
music or not ; but if the same shall be set to music the term " dramatic work " sbiU not 
comprise the score but onlv the literary portion. 

" Musical work " (in addition to being included in the definition of book) means any 
printed combination of melodv and harmony or either of them. The reproduction (»: 
music by means of sheets or rolls intended for use in connection with, or to form part of, 
mechanical musical instruments, shall not be an infringement of copyright witnin tlui 
meaning of this Act. 

The word "print," and cognate expressions shall, as regards literary, musical, and 
dramatic works, include enjgraving and any other method of multiplying copies. 

" Lecture " means " a piece for recitation, address or sermon, out does not include a 
political speech." 

" Publication " means the first offering, with the privity of the owner of the copxTiirht. 

a book for sale or distributing copies of it, or otherwise making it accessible to tho 

public, and the verb " to publish, ' has, in all its moods and tenses, a corresponding 

meaning. 

ov Channel ""^^ ^®^*™ " British possession " shall not include any part of the United Kingdom, but 

iBiands. shall include all colonies or dependencies of Her Majesty in any part of the world. 

The grataitoiis in- 
justice done by a 
retroactive clause, 
'especially when 
some skilfully ^re- 
])arcd right-saving 

bTiMiope) omitted. As to the removal of a doubt as to the necessity for residence here at the time o^ 

pubUcation in the case of an alien, Popinger (1st edition, p. 125), the Royal Comniia. 
sioners found that according to the existing law the author must be either — 

(a). ♦••♦♦♦**. 

(b). " A person who at the time of publication owns temporary allegiance to yov 
Majesty by residence at that time in some part of your dominions." 

Besides this it is probable, hut not certain, that an alien friend who first publisheil u 
the United Kingdom, even though resident out of your Majesty's dominions, acqiiir-a 

copyright. 

E. Cutler. 
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Memorandum by Mr. Henry T. Wells, r.a. 

After I liad given my evidence before the Lords' Committee last summer, I regi*etted 
that I had not said anything on the subject of photography, or drawn attention to its 
dominating influence on all reproductions of worEs of art in olack and white — an influence 
resulting from various applications of photography which have been devised since the 
passing of the Act of 1862, indeed in quite recent years. These have placed engravings 
in rnuch the same position of dependency on copyright as has been tne case with the 
author's manuscript since the invention of the prmting press. 

Before the era of photography important ana finely executed engravings, even without 
the protection of copyright, might have had money expended' on their production with 
a considerable amount of safety, because the work on the plate often occupied months, 
sometimes years, and the rivalry of a laboriously executed copy with the original 
engraving, after such a lapse of time, would conceivably have been not very hurtful, or 
the temptation to a pirate to spend money on a second publication, in the horc of 
picking up crumbs left by the first, not very great. Yet even under this state of tnings 
Copyright Acts for engravings were called for and passed. Under present circumstances, 
however, fine engravings are absolutely dependent upon copyright for their existence, 
because large sums of money would never te spent on their production when facj^imile 
copies, by photographic processes, could be made by pirates at small cost and issued 
immediately after the first engraving ; so, while the lack of copyright would make no 
difterence to the owners of paintings, who would be enjoying their possessions in their 
private houses, the reproductions of these works to which the mass of the people look for 
a knowledge of the best art of the country would inevitably be published at a level of 
quality and price so low that no pirate could hope to cheapen them by a still lower 
standard of reproduction. 

Never has the usefulness to the public of copyright in works of art been so apparent^ 
or the protection it gives so necessary, as at the present time ; and since it can be 
brought into existence only bv being invested in an individual the artists naturally ask 
who other than the author of the original work can have so good a claim to it, for na 
other person would be equally interested in the quality of the reproduction, or so well 
equipped with the necessary skill and knowledge for bringing about a good result. And 
also they may well ask what service in the cause can be done by a purchaf^:er of a work 
of art that he should be invested with a property in addition to the article lor which he 
paid the price ? 

As regards the fears, sometimes expressed, that a sacrifice would be entailed on the* 
owners of works of art if copjrright should be invested in the artist, it has to be borne in 
mind that the domination of photography is now so complete, and some of the advantages 
hitherto incidental to ownersnip are now so entirely swept away, that, if we may premise 
that no Copyright Acts were on the Statute Book, the purchaser would buy a picture 
exactly as he would buy a horse, or any other property, with the same rights attacning to- 
it ; neither more nor less. With no gains from reproduction the whole value would bo 
in the article itself, and if Parliament for public reasons establishes copyright, by 
investmg it in the artist, the owner could lose nothing of monetary worth that would 
otherwise belong to him. Should, however, the investment be not m the artist, but in 
the owner, the injury to the artist would be great indeed, for the sale of a mere fraction 
of his life's work, say a small drawing for a book, would put him in thrall to another man 
who would have control, in a certain direction, over the natural and desirable play of his 
faculties. Moreover, a purchaser would have the power to injure the artist by the 
publication of bad reproductions of his original work ; and this leads me to a point on 
which I much wish to add to my evidence. 

I ought to make clear that any money value attached to copyright is almost entirely 
limited to the gains that may come from the publication of engravings, and that these 
concern only an infinitesimal portion of the artistic work of the country. Over the wide 
field of artistic production, apart from this fraction, there is no qiiestion whatever of 
money gains, but only of freedom to the artist in the exercise of nis skill, and in the 
development of his conceptions, and protection against copyists who would trade on the 
conceptions of others and degrade their work. It is owing to this interference wdth the 
essential liberty of the artist oy the present law, and to the still more complete interfer- 
ence proposed by the Royal Commission of 1878, that we have suffered rrom an acute 
sense of ill-treatment ; and when we ask as we now do, that all artists should be placed 
in the position riven to the sculptors in their Copyright Acts, the position designed 
and contemplated by the great lawyers who helped to draw the Bill of 1862, and actually 
described in the preamble of the present Act as the very purpose of the Act, we are in 
hope that we shall be considered justified in our claim. 
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1807 F. No. 1295. 

IN THE HIGH COURT OF JUSTICE. 

Queen's Bench Division. 

Between William Francis, David George Day, and Harry Hunter, trading as " Francis 
Day, and Hunter," PJaintiflfs, and WiUiam J. Oliver, Junior, Charles Chapman, com- 
monly known as " Charlie," and Christopher Kingston, Defendants. 

September 1897. 

Tins was an action fur Injunction in respect of songs, " Soldiers of the Queen,' 
*' Sweetheart May," " Let us be Sweethearts again," and " Tiie Song of the Thiush." 

Costs and Expenses, 135^. 

1898. F. No. 466. 

Between William Francis, David George Day, and Harry Hunter, trading as "^Francis, 
Day, and Hunter," Plaintiffs, and Alfred Esdale, George Ingram, William J. Oliver, and 
Charles Chapman, Defendants. 

April 1898. 

This was an action for Injunction in respect of " Little Dolly Daydream " and " Our 
Lodger's such a Nice Young Man." Injunctions were, by consent, obtained against 
Defendants Esdale, Ingram, and Chapman. Oliver declined to consent, and the injunc- 
tion was only obtained by motion to the Court. Notwithstanding this injunction, the 
songs were still being largely sold in the provinces, and journeys were made to Bir- 
mingham, Leeds, and Scarborough, and evidence was ultimately obtained that Oliver 
had, on six occasions, sold the said pimted songs, and a summons was then issued to 
commit him to prison for contempt in not obeying the said injunction. On the 
hearing of this summons, Oliver put in an appearance, totally unsupported by affidavit 
or any evidence whatever, and Mr. Justice Channel spoke to him about the wrong he 
was doing, and refiised to make the order asked for. 

Since then other songs have been infringed, and are now being sold in London and 
the provinces. 

Costs and Expenses, 2001, 



Judgment in Pursuance of Order. 

D. 12. 

Betwef^ii G. Ricordi & Co., Plaintiffs, and Edward Matthews and William J. Oliver, 
Junior, Defendants. 

September 1897. 

This was an action for Injunction in respect of a song, " Queen of the Earth." 
Costs and Expenses, 60i. 

1897. 0. No 1,600. 
Between Orsborn & Co., Plaintiffs, and W. J. Oliver, Defendant. 

November 1897. 

This was an action for Injunction in respect of a song, ' Whisper, and I shall Hear." 
Costs and Expenses, 40i. 
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1890. S No. 2811. 

Chancery Division. 

Between Charles Sheard and Henry Sheard, trading as "Charles Sheard & Co.,* 
Plaintiffs, and George Ingram, Defendant. 

November 1890. 

This was an action for Injunction in respect of songs, ** The Kail way Guard," ' Neve 
More," and " Belle Mahone's Reply." 

Costs and Expenses, 501, (about). 



1897. S. No. 3151. 

Queen's Bench Division. 

Between Charles Sheard and Henry Sheard trading as "Charles Sheard & Co,» 
Plaintiffs, and George Ingram, Defendant. 

September 1897. 

This was an action for Injunction in respect of the songs, "Those Wedding Bells shall 
jiot Ring Out,'' and « Only one Girl in the World for Me." 

Costs and Expenses, 50i. (about). 



1894. S. No. 4024. 

Chancery Division. 

Between Charles Sheard and Henry Sheard, trading as "Charles Sheard & Co. 
Plaintiffs, and George Ingram, Defendant. 

November 1894. 
This was an action for Injunction in respect of the song, " The Little Alabama Coon. ' 
Costs and Expenses, 50^. (about). 



»> 



1898. F. No. 744. 

Queen's Bench Division. 

Between Francis, Day, and Hunter, Plaintiffs, and Edward Matthews, Defendant 

May 1898. 

How 
•can tney leii tnat i m insn r " ine " ooiaiers oi tne i<^ueen, " ma me uooa-Dye for 
Ever," and *' Our Lodger's such a Nice Young 

Costs and Expenses, about 10^. 10«. 



This is an action for Injunction in respect of songs, " You have to have 'em," " 1 
n they tell that I'm Irish ? " " The " Soldiers of the Queen," " Bid me Good-by( 
7er," and ** Our Lodger's such a Nice Yoimg Man." 



1898. F. No. 746. 

Between Francis, Day, and, Himter, Plaintiffs, and Oliver Brothers, Limited, 
Defendants. 

May 1898. 

This is an action for an Injimction in respect of songs, " The Blind Irish Girl," " Now 
we shan't be long," " The Soldiers of the Queen," and "Little Dolly Daydream." 

Costs and Expenses, about 12{. 

1898. F. No. 746. 

Between William Francis, David George Day, and Harry Hunter, trading as " Francis 
Day, and Hunter," Plaintiffs, and John HoUoway, Defendant 

May 1898. 

This is an action for Injunction in respect of songs, " Little Dolly Daydream," " Our 
Lodger's such a Nice Younff Man," " The Dandy Fifth," " Tatcho," " How can they tell 
that I'm Irish ? " and " You have to have 'em." 

Costs and Expenses, about 102. 10«. 
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PAPER handed in by Mr. Iselin 



11, New-square, Lincoln's Inn, W.C. 
My Lord, 10 July 1899. 

In accordance with the suggestiou made to me bv the Select Committee of the House 
of Lords, I have the honour to enclose herewith a draft additional clause to the Copyright 
Bill, which 'is intended to provide for the execution of Article 14 of the Berne Con- 
vention. I have endeavoured to explain in notes such points as may be obscure, but I 
shall also be glad to give in evidence any further explanations that the Committee may 
desire. 

> I am, my Lord, 

Your obedient Servant, 
The Right Honourable Lord Monkswell. J. F. Iselin, 



Tills I )ro vision is 
intenaecl to meet 
Hucli cases as Lauri 
V. Kenatl (1892), 
3 Cli. 402, where it 
was held that a 
dramatic author 
forfeited his copy- 
risjht under the Act 
of 1886 because he 
had enjoyed an 
earlier five years' 
copyright under one 
of tlie older Acts. 



Drai-t Clause providing for the retrospective eiiect of the Berne Convention. 

The author or publisher of any book first published, any dramatic or musical work 
first performed, or any lecture first delivered m any country of the Copyright Union 
before the commencement of this Act, or before the country became a member of the 
Copyright Union, shall be entitled, whether the book, dramatic or musical work, or 
lecture had enjoved any copyright under any of the Acts mentioned in the second 
schedule to this Act or not, to the same rights and remedies as if this Act had been in 
operation, and the country had been a member of the Copyright L^nion at the date of 
tne production, performance, or delivery ; provided that wnere any person has before 
the commencement of this Act or before the accession of the country to the Copyright 
Union, as the case may be lawfully produced the book, or performed the work, or 
delivered the lecture in the Unitea Kingdom, he shall be entitled to reasonable 
compensation for any expenses or liabilities, e.g.y under a continuing contract for the 
performance of a dramatic work, incurred by him before the commencement of this Act, 
or the accession of the country to the Berne Convention, as the case may be, in respect 
of the production, performance, or delivery. 

Note. — This clause is intended : — 

(1.) To restrict the operation of the proviso in Article 6 of the International 
Copyright Act, 1886. 

(2.) To provide for the case of future accessions to the Berne Convention. 

The proviso in Artide 6 has been very widely interpreted in Moul v. Groenings (1891), 
2 Q. B. 443; Schauer v. Field (1893), 1 CL 35 ; Haufstaengl v. HoUoway (1898) 
2 Q. B. 1. 

It is held in foreign countries that its effect is to nullify Article 14 ot the Berne 
Convention. 



10 July 1899. 



J. F. Iselin. 
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PAPER handed in by the Lord Thring. 



Dear Lord Thring, 7 July 1899. 

As it may be stated that Renter's are opposed to the Clause, I send yon letter I have 
just received from them. 

Yours faithfully, 

Moberly Bell. 



Renter's Telegram Company, Limited, 
24, Old Jewry, London, E.C. 
Dear Mr. Bell, 7 Jidy 1899. 

In reply to your letter of y]bsterday, I am hapj)y to sav that you have been quite mis- 
informed in regard to our attitude towards copyright, bo far from opposing the measure, 
•we have for years been at pains to secure protection for news in general, and for ours in 
particular, by this means, and only recently we have had the satisfaction of contributing 
to the expected passage of a Bill through the Legislative Council in India, annexing a 
penalty to the piracy of telegraphic news. We are indeed extremely anxious to see a 
similar provision adopted by the House of Commons, because it seems to us nothing 
short of^scandalous that highly expensive property, which news undoubtedly is, should 
be at the mercy of any pirate, whereas theft in all other directions is suitably punished. 
Indeed, it was only this week that I was consulted by a person directly interested in the 
passage of Lord Monksweirs Bill, and ventured to give my opinion on certain points 
where modifications seemed to me advisable in the interests of those who obtain news, 
And principally in regard to the length of time it is proposed to protect telegrams. Lord 
MonKsweus Bill only provides for 12 hours, but in my humble opinion a period of at 
least 24 hours should be agreed to. 

We have all the more reason to hail the introduction of copyright in news by Act of 
Parliament, as it would at once relieve us of considerable annual expenditure with which 
we are now burdened through the printing of a sheet the publication of which we have 
.been advised by all the leading counsel is essential to our protection. 

You will see, therefore, from the foregoing, that we are ardent supporters of the 
measure, which the present conditions of journalism call for as an act oi bare justice to 
,all engaged in obtaining news. 

Yours very truly, 

^C. F. Moberly Bell, Esq. * Herbert de Renter. 
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PAPER handed in by Mr. RoUnaon, 19 June 1899. 



Part L 

A protest against Lord Monkswell's Artistic Cop}rright Bill, addressed to the Select 
Committee of the House of Lords on Artistic Copyright, on behalf of the Society of 
Mezzotint Engravers. 

Part II. 

Definitions of En^aving and processes for the multiplication of prints proposed by 
the Society for use in a new Artistic Copyright Act, in opposition to the dennition of 
Engraving in Lord Monkswell's Bill. 



CONTENTS. 



Part I. 

Page. 
Objections to the general principles of Loixi MonkswelFs Artistic Copyright Bill - - 236 
Keasons why engravers should have the full term of copyright - - - - - 238 
The comprehensive definition of engraving one of the worst features of the Bill. Its 

absurd results as regards photography 23 

The false definition of engraving unfair to engravers. Reasons why true definitions of 

engraving and process work are necessary, &c. 239 

Illustrations showing the necessity of precisely defining a process work - - - - 240 
The " publication line " on prints should be re-enacted. Other practical objections to 

the Bill 241 



Part II. 

Definitions of engraving and processes for the multiplication of prints proposed by the 
Society of Mezzotint Engravers for use in a New Artistic Copyright Act, in opposi- 
tion to the definition of engi-aving in Lord Monkswell's Bill 242 

The false definition of " Engraving^' in the Bill, and the definitions of a " Photograph " 

and a " Copy " quoted 242 

Explanation of the proposed definitions 242 

Defence of the definitions 243 

Evidence of the artistic inferiority of process works as compared with engravings - 244 



PART 1 



Objectfions to the General Principles of Lord Monkswell's Artistic 

Copyright Bill. 

Every artist will approve those sections of the Bill introduced by Lord Monkswell in 
which the private committee of artists of the St. John's Wood Art Club, who drafted it, 
have been concerned with their own affairs; but painters are not experts in the matter 
of engraving, and the Society of Mezzotint Engravers declares that the Bill is unjust to 
engravers, and utterly false as regards the arts of reproduction. ^ , 
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Artistic copyright is a question mainly of reproduction. The society contends that if 
photographic copyright is to be reduced after nearly 40 years, as the Bill proposes,. 
Decause photography is not fine art, all works of fine art, without invidious exception, 
and including engravings, ought to have longer copyright than such works as are not fine 
art. Under the present scheme the finest interpretive or translator engraver is to be 
treated worse than any other art workers. His tine art work is to be classed with the 
photograph, cast from nature, and process work ; he is to be ostracised, in fact, from the 
company of artists, and deprived of all artistic status. 

One of the worst defects of the Bill, however, is the comprehensive definition of 
engraving, the absurd and unfair efiects of which, as regards photography, are explained 
on page of this paper, as regards engraving, and why a true definition of it is necessary 
on page , whilst it is shown on page (Part II.) that the Bill aims at setting up a new 
and a false definition of fine art which has the most ridiculous results if applied to 
painting as well as to engraving. 

Keasons why engravers should have the full term of copyright are urged on page , 
and a new set of definitions of engraving and processes for multiplying prints are proposed 
by the Society of Mezzotint Engravers, explained and defended in Part II. 

Though the Bill has been put forward as a Jin de »iecle expression of opinion by the 
artists of Great Britain on the subject of artistic copyright, it is, in fact, the work of a 
few individuals only. The great majority of artists have not studied its details, and have 
not the remotest idea how the abstract principles are concreted in it to which they have 

Siven a very guarded consent through the artistic societies. The committee which 
rafted the Bill did not take care that engravers, unrepresented in these societies, and 
the only class of artists likely to find fault with it, should have an opportunity of 
pointing out its defects before the societies consented to the principles of the Bill. 

The great majority of artists, if asked " Should an engraving and a photograph be 
classed on an artistic level ? Is a process work the same thing as an engraving ? Is a 
process work a work of fine art if a photograph is not ? " would imhesitatingly replv, 
" Certainly not ! " Yet all this is clearly laia down as artistic truth and justice in a JBill 
which has the approval of the Royal Academy, an institution, be it remembered, which 
has ceased to represent engravers. The President and 12 other members of the Royal 
Academy became honorary members of the Society of Mezzotint Engravers in response 
to an invitation in which it was expressly stated that the society was formed to defend 
the national art of mezzotint engraving against the encroachments of process work, and 
to maintain the artistic status of the engraver. It is therefore clear that these prominent 
artists do not hold the views about engraving expressed in the Bill. That the principles 
and practice of all who are concerned with engravings are diametrically opposed to those 
views is shown on pages and (Part II.). 

A sliding scale is, of course, impracticable, but the effect of drawing the line, in point 
of copyright duration, at engraving, as proposed in the Bill, is not to give preferential 
treatment to the small percentage oi reallv original work, which is always on a higher 
level of art than the finest and most individual engraving, so much as to put a premium 
on all that is commonplace or quasi-original in art in order to abase engraving unduly. 

The Bill exalts process work to the rank of a fine art at the expense of engraving and 
with unfair results as regards photography ; whilst process work is at the very bottom of 
the art ladder, lower qua art, than the photo^aph and the cast from nature, and is not 
entitled to any copyright at all under tne pnnciples of this Bill, except as a matter of 
expediency and in the commercial interests of original art. The eflfect of the Bill is to 
establish the false art principle, which amounts to a silly transcendentalism, that the 
feeblest design tor a Chnstmas card, utterly worthless in conception and execution, or of 
which perhaps the original from which it is a copy cannot be traced, is more worthy of 
copyrignt than the works of Marc Antonio or Sir Robert Strange in line engraving, of 
J. K. Smith, Valentine Green, and David Lucas in Mezzotint, or of any of the great 
wood engravers. Whilst pretending to be based on " high art " principles, the Bill lays 
it down that any child who takes the cap off a lens, leaving it to the London Stereoscopic 
Company to " do the rest " of the photograph, is as good an artist as the originators of 
styles of engraving above mentioned ; and the painters who drafted the Bill have, not 
hesitated to leave it in doubt whether, during the passage of it through Parliament, the 
child aforesaid may not even be declared a better artist than the engraver, and have 
longer copyright accorded to him. That this ridiculous state of affairs exists under the 
present laws is true, but previous copyright acts were not drafted by painters nor approved 
by the Royal Academy. 

Lord Monkswell's Bill is certainly not a step in the direction of the great desideratum, 
uniformity of artistic copyright law in all countries. 

The Society of Mezzotint Engravers considers that uniformity of copyright duration 
for all the works affected by an Artistic Copyright Act would be the best solution of the 
question for the following reasons : — 

A sliding scale being impracticable, no Act can give preference to the best original 
works, and the rest are not entitled to it ; moreover, as is shown on page , originality or 
the absence of it in a work of art carries its own reward or penalty with it, when copy- 
right is in question. The principle of the superiority of original work cannot be enforced 
without gross injustice to the best engravers, especially now that the matter is 
complicated by photography and process work;, nor can the copjrright of original 

photography 
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photography be reduced c6nsisteiitly with that priiiciplc, or mth the necessary regard 
lor expediency. 

• The whole question is now so compUcated by the status (juo and the invention df' 
process work, that a new departure is a necessity. If photographic copyright is not 
reduced, and it is very unhkely that Parliament will consent to do so, having regard 
to expediency and the status quo, it would be ridiculous to refuse the full term to a 
national art like mezzotint amongst other arts of engraving. Having thus arrived at 
uniformity of term, in the case of original works of fine art, engravings, and photographs, 
"equality with them might just as well be given to process works and casts from nature, 
Avnich are useful to original art, and thus clear away undesirable complications of 
practical working, and enormously simplify the Act. Are not all art workers entitled to 
«qual protection . for their life's work, unless some true principle, justly and logically 
■enforced, stands in the way ? Is it not also a true principle that skilful art craftsmanship 
is more worthy than quasi-original art, inferior in technique ? 

Mr. G. A. Storey, A.R.A., one of those who drafted the present Bill, gave away the 
<3ase for it when lie said at a meeting of the Camera Club that a good photograph was 
preferable to a bad painting. 

A" Bill giving uniform duration of copyright all round could easily be so drafted as to 
show clearly uiat it was a measure of expediency only, by which line art would lose 
nothing, if original works of fine art, engravings, photographs, casts from nature, and 
process works were mentioned in it in due artistic sequence, and if the definitions 
were true. 

The adoption of the definitions proposed in this paper would enforce art principles 
far more effectively than they are enforced by Lord Monkswell's Bill, and would clear 
the way for the enactment of uniformity of copyright without detracting from the 
dignity of fine art, or affording any excuse for work which is not fine art to pretend 
that it is. 

The present Bill substitutes registration for the " Publication Line " on engravings, 
a proposal which no engraver or publisher wiU approve; and other inconveniences and 
inequalities entailed by the Bill are dealt with on page 

Engravers do not ask for longer copyright than is accorded to photography and process 
work, unless works of fine art are to have preferential treatment in a new Copyright Act 
and art principles are to be the paramount consideration ; but they do ask Parliament to 
ensure fair competition, and that the commerce which supports engraving and has 
always been a useful subsidy to original art shall be treated like any other commerce of 
this country, in fact, that misrepresentation and fraud shall not be encouraged, and that 
process work shall not be fostered against engraving. 



Why Engravers should have the Full Term of Copyright. 

Equality of term of copyright does not imply equality of benefit to the worker in the 
case of original works and engravings, and the absence of originality in the engraving 
carries its own penalty with it. To reduce the term accorded to engravings as the Bifl 
proposes, whilst the llenefits derived are also less than in the case of original works, is to 
inflict upon the engraver a double punishment for the one offence, that his work is not 
original. 




two ^ ^ 

whilst "the engraver onlv has protection for his own plat( , o 

original work, and is always liable to have the value of his property impaired by the 
competition of other plates from the same original. This is a very real danger to him or 
to his publisher in these days of cheap photographic reproduction. 

The original engraver also benefits more than the translator, even when he does not 
engrave from a work of his own which he can sell apart from the plate, because he 
acquires a monopoly, both subject and plate being his own copjoight. 

The translator engraver has to rely for his remuneration on that quality of indi- 
viduality in his work which establishes his reputation, and may cause a publisher to pay 
five or six times more for it than for the work of another engraver. The impress of 
personality on the engraver's work is the same art quality sought to be protectea in the 
case of original works, and though it exists in a less degree in the engraving than in a 
fine original work, it is present in a fine engraving in a greater degree than in a 
commonplace or quasi-oririnal work. There would be nothing unfair to the greatest 
original artist that his work should rank for copyright with engravings, since they are 
often more worthy of protection than commonplace or spuriously original works which 
enjoy the full term of copyright equally with tne best. 

If the fuU term is not accorded to the engraver, imder such a Bill as the present one, 
there are no possible means of distinguishing his fine art work from photography, which the 
Bill says is not fine art, and he would be deprived of all artistic status. The exceptional 
engraver would be worse treated under this Bill than any other art worker, to the end 
that a premium may be placed on all that is commonplace and worse in original art, 
without giving special preference to the best. In &ct, this Bill only feebly hints at 
a great art principle, the superiority of originaUty, enforcing it ineffectively, and at the 
expense of justice and common sensa 
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The Comprehensive Definition op Engraving one of the worst Features of 
THE Bill. Its absurd Results as regards Photography. 

This definition might have served well enough in 1862, before the invention of 
" Process," but it will not do in 1900, Before discussing its injustice and inexpediency 
in reference to engravers, it would be well to consider the absurd results of it as regards 
photography, which are as follows : — 

(1.) Process work is fine art according to th.e Bill. (Process work included in. 
definition of engraving, engraving in definition of fine art work, confirming the- 
deductions to be dra^vn from Section 2 (B.)) 

(2.) Original photo^aphs are not fine art, but copies of them in process are. 

(This is a Bill which lays stress on originality !) 

(3.) Process works from pictures are fine art, but photographs of them are not.. 
(Process works are only photographs printed by new methods). 

This " fine derangement of epitaphs " is all due to th.Q comprehensive and false^ 
definition of engraving. It should be remembered that the only excuse for reducing 
the copyright of original photography is that it is not fine art. I rom an artistic point 
of view this is true ; but whether Parliament will consider it expedient to disturb the= 
status QUO is quite another matter, and it cannot be denied that the painters who drafted 
this Bill have utterly failed to justify, in the details of it, the attack they are making on 
photographic cop3n-ight, as has been shown above. If artistic merit is to be the sole 
criterion it would have been easy to justify the Bill as an artistic demonstration by 
giving longer copyright to all works of fine art, including engravings, than to photo- 
graphs, casts from nature, and p;rocess. works ; and Parliament could then have decided 
whether a sentimental act on such lines was preferable to uniformity of copyright all 
round, for there is no compromise possible if justice is to be done. The Bill fails to- 
justify its own principles, however, because an attempt has been made to elevate process 
work to the rank of a fine art at the expense of engraving, and with unfair results as 
regards photography. 

If original photography is not fine art, then process work has no claim to rank as such^ 
since it is onl;^ another form of photography, and is not even original. 

Though it is quit^ obvious that process works are intended to be included in the- 
definition of engraving, a legal decision might perhaps rule them out of it on the ground 
that they are " copies ' of photographs as " copy " is defined, and therefore photographs,, 
not engravings. Such a decision wpuld obviate the absurdities above noted, but the^ 
result would be disastrous to Section 4 — the chief working section of the Bill, since all 
photographic process reproduction^ whatsoever would be freed from its provisions by 
virtue of the words " other than a photograph." 

At jpresent, process works come under ooth definitions, " Engraving " and " photo 
graph. 



Tfte False Definition of Engraving unfair to Engravers. Why true Definitions. 

OF Engraving and Process Work are necessary. 

A new Artistic Copyright Act ought to secure to engravers generally Copyright in th& 
word Engravings which is the term applied to their art, and which does not mean process, 
work, as is shown by the consensus of expert evidence on page (Part II.). In direct 
opposition to the principles and practice ot all concerned with engra\dngs, the definition, 
of engraving in Lord MonkswelFs Bill lays it down that a mechanical process work is. 
the same thing as an etching, mezzotint, or other artistic engraving, though throughout 
the Bill the clearest distinctions are drawn between other works of, fine art and pnoto- 
graphs. Most process works are only photographs printed by new methods. What an. 
outcry there woidd be if in a proposed new Act a chromo-lithograph were confounded, 
with a water-colour drawing, an oleograph with an oil painting, or a cast from nature 
^v'ith a sculpture. Yet the painters who drafted this Bill have deliberately confused, by 
means of a false definition, tne work of the artist in engraving with that of the artizan 
in mechanical process work, ignoring thereby altogether the arts of etching, mezzotint, 
line and wood engraving, &c. 

Section 13 of tne Bill imposes a fine of lOOL and six months' imprisonment on any* 
person who knowingly attempts to sell a work of art with a false signature on it, but no- 
penalty is proposed tor the offence of offering for sale a process work imitation as a 
? genuine etcning or mezzotint, and the false definition in the Bill rather encourages suck 
rauds than represses them. 

The raison a etre of process work is cheap imitation of artistic engraving. 

Some process works are frankly cheap productions entitled to compete on fair terms 
with engravings, others are delioerate frauds on purchasers and engravers whose work 
they seek to imitate, because the print buyer prefers art to mechanics when he knows, 
what he is buying, because engravings have an established market and sometimes increase 
in value. 

It is possible to put a loose texture of Mezzotint ground over a process plate by means 
of photography, so that only an expert can be sure it is not a Mezzotint, and other kinds 
of sham engravings can be made in a similar way. Unfortunately, most print buyers are 
not experts. 

An 
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An attempt has recently been made to sell as Mezzotints prints produced. by the 
method above mentioned, bearing also the signature of an engraver, tnough the works, 
were only mechanical imitations. In the case of an ordinary process work the absence 
of an engraver s signature on the right-hand bottom margin is the only indication left 
to the uninitiated purchaser that the print he is, buying is a manipulated photograph 
and not a Mezzotint or other artistic engraving which commands a higher market value. 

When imitations began to be si^ed with an engraver's name, the Printsellers* Associa- 
tion, which controls the trade in engravings, made the rule referred to on page 7 
(Part IL), effectively checking such proceedings for the time being. 

By common consent, therefore, of aU concerned with engravings, process workers are 
not permitted to put an engraver s signature on their prints as if thev were artistic 
engravings if they desire to take advantage of the trade organisation for the sale of them. 
The rules imposed by this organisation, founded on the ethics of engraving and on 
artistic and commercial integrity, are only worth observing by the unscrupulous so long 
as trade advantage is to be gained by doing so. The fear of prosecution is a feeble 
deterrent even now, because euOTavers cannot afford to take expensive and risky action 
in their own defence, and as the business of publishers is to make money, not to spend it 
in support of any art, the greatest injury may be done to engravers and engraving 
without any prosecution ever occurring at all. 

Engravers are therefore justified in asking Parliament to make it clear in a new 
Copyright Act that the law will uphold the rules of honest dealing in prints, and that a 
definition shall not be made in it which, like that in Lord Monkswell's Bill, is virtually 
an acknowledgment that the law is unable to recognise any artistic distinction between 
real and imitation engravings, and that true and workable definitions of " Engraving " 
and " Process " cannot be made, which would enable a judge to convict in a case of 
misrepresentation. 

It snould be remembered that a Copyright Act is the only law which has reference to 
prints. An important fector in this situation is that print-buyers are seldom expert 
enough to know what they are buying. 

The commercial considerations above noted influence the art of engraving strongly 
enough ; but if prosecution were made obviously improbable, and if it ceases to be con- 
sidered a fraud to put forward the results of photography as draughtsmanship, and of 
process work as the technique of artistic engraving, it would no longer be worth while 
for engravers to pass " through the schools," learn to draw and to pamt, and the whole 
fabric of the art of engraving, original or otherwise, would be undermined. 

Good artists would cease to concern themselves with an art in which no premium was 
placed on their special faculties and education. 

The definitions of engraving and process work proposed by the Society of Mezzotint 
Engravers in Part II. of this paper, are designed to maintain those rules which now 
govern the output of prints, as the evidence on page (Part II.) will demonstrate. These 
rules have never caused litigation. The definitions here proposed ensure fair competition, 
and that each kind of print shall be sold for what it is. They enforce a principle of art 
which concerns engraving in the same manner as other principles, affectmg other arts, 
are insisted upon in Lord MonkswelFs Bill. 



« 



Illustrations showing the necessity of precisely Defining a Process Work. 

Section 4 (1) gives to anyone commissioning a photograph the sole copyright in it 
unhampered by the quaUfying conditions in the following sub-sections, from which a 
photograph is expressly excluded. 

Turning to the definitions of " Photograph " and " Copy " (quoted on page , Part II.) 
it will be seen that as a photograph " shall include any copy made therefrom," therefore 
a photographic process work comes under the definition of a photograph as well as of an 
engraving, more or less exactly. 

The following illustrations will show the absolute necessity of accurately defining a 
Process Work " and making it perfectly clear whether it is to figure in the Bill as an 
Engraving," " Photograph," or " Process Work " : — 
Illustration. — A publisher employs a painter to paint a picture " with the knowledge " 
of the painter (the possible absence of any writing is implied), that the work is to be 

Jmblished in the specific form of a photogravure, the author retaining the right of pub- 
ishing in other lorms by virtue ot Sub-section 2, Section 4. The publisher might use 
the photogravure, not as a high -class engraving as the painter expected, but as an advertise- 
ment for a new soap, or reduced in size to adorn a packet of cigarettes, thus making the 
subject common and the copyright retained by the painter valueless. 

Not even perhaps having any writing to show what the understanding was, the painter 
would have no redress, because a photogravure comes under the definition of a photo- 
graph, which is expressly excluded from Sub-section 2 (A) and (B), and because 
the sole copyright in a commissioned photograph passes to tne employer by virtue of 
Section 4 (1). 

Sub-section 2 (A) and (B) would thereby be rendered, to a great extent, abortive, 
though specially designed to prevent publication in any other than the specified 
form. The difficulty lies in the definition of a photograph, which, however, is true as 
far as it goes, and cannot be altered with expediency. 

A precise 
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A precise definition of "Process Work," and the mention of it where required in the 
Bill, IS the only possible cure. 

It is quite obvious that a photoOTaphic process work is intended to be included in the 
definition of " Engraving," though it also comes under that of a " PhotograpL" What 
is therefore the answer to the following riddle ? 

If a process worker makes a photogravure from an original photograph takep by 
liimBelf— ^ <5ommon case enough — ^is the resulting plate an " original engraving," copyright 
for the full term, though both original and plate are purely photographic ? The p&te 
would not have been " made by one person from the design of another," the condition 
which would place it in the lower category of protection; it would be a work of fine art 
because an engraving is, but it would not be from a " desim " at all. 

If it would not be an original engraving under the Bill, would it be copyright under 
any section ? 

Being a copy of a photograph, it is not precisely an engraving, which is defined to be 
Bometfaing ** other than a photograph " ; but it would not exactly oe a photograph, either, 
because it would not " include the photographic negative or positive." 

Such a plate would not therefore comply with all the conditions of either definition, 
and though a judge might perhaps " cut the gordian knot " in such a case, there is no 
logical answer to the riddle, and, whatever the ruling was, disastrous results would ensue 
in the working of the Bill. 

In conclusion, the following illustration diows the unfiairness of the definition of 
engraving, assuming that it is intended to cover a process work : — 

Illustration. — ^An artist makes with his own hand a process work from his own picture. 
The plate or block would be an original engraving with a copjnright for the full team; 
separate and distinct from timt in the original picture. The author has employed one 
fine art and made one photographic reproduction entitled to 30 years' copyright only 
under the BiU. He is being placed on the same level as the artist who makes a 
mezzotint from his own picture, employing two forms of fine art, original painting and 
engraving, each entitled to the full term if " original." The former is beinff given longer 
copyright in a photographic plate than any etcher or mezzotinter would get for an 
artistic engraving of the same subject. 

There is no principle of justice in this ; all these difficulties and anomalies would be 
obviated by the use of the definition proposed in Part II., and Section 4 would work as 
intended, if " Process Work " were specifically mentioned where required throughout the 

The Publication Line on Prints should be re-enacted. 
Other Practical Objections to the Bill, 

1. X)negual protection is provided for engravings from modem and ancient pictures 
respectively. The former would practically be copyright for the full term, because they 
could not DC copied without infringing copyright m the originals ; the latter would only 
be protected for 30 years. 

Those engravers who work from pictures by the old masters would be unfairly 
treated^ 

2. If Lord MonkswelFs Artistic and Literary Copyright Bills both became law, an 
undesirable result would be that in the case of illustrated books on works by the old 
masters, or even by more recently deceased artists, the text would be copyrignt for the 
full term, but the engravings or process prints for 30 years only. In such cases the 
prints are the most important part of the work. 

3. The " Publication Line " on prints is indispensable for the working of the print 
trade. No engraver or publisher desires the repeal of the provision for it which first 
appeared in the Act of 8 George II., was repeated in all the " Engraving Acts," also in 
the Copyright Acts of 1844 and 1862, and has been one of the most valuable pieces of 
legislation ever made in connection with engravings. Lord Monkswell's Bill involves the 
substitution of registration at Stationers* Hall for the " Publication Line." Registration 
wouli be an extra burden on those concerned with prints; it is not obvious that it would 
be of any practical use ; and it certainly could not possibly serve the same variety of 
useful purposes as the " Publication Line, which should be retained in a new Act, even if 
reristration is considered necessary also. 

The publication line provision in a new Act should accord with common practice, and 
should not consist only of the name of the proprietor, but also of his address, and the 
date of publication, which effectively fixes the time when copyright commences. 

4. Section 4 does not transfer the copyright in an engraved plate to the publisher by 
virtue of commission, as in the case of other works. 

Sub-section 2 (b), the only part of the section which refers to engravings, as now 
worded, only transfers copyright in an original work. The passage " such work is intended 
by the employer for reproduction " should run " for reproduction or publication as an 
engraving," which would effectively transfer copyright either in an original work or in an 
engraving. 

Sub-section 1 of this section only refers to commissions by artists, not by publishers or 
employers to engravers. 

(0.23.) Hh 
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PART II. 



Definitions of Engraving and Processes for the Multiplication of Prints proposed 
by the Society of Mezzotint Engravers for use in a new Artistic Copyright Act, in 
opposition to the Definition of Engraving in Lord Monkswell's Bill. Aii Explanation 
and a Defence of these Definitions. 



The False Definition of "Engraving" in Lord Monkswell's Bill. 

The expression " Engraving*' shall mean any work executed upon any material whence 
by any process, whether immediately or mediately, prints may oe taken and multiplied 
indefinitely, other than a photograph, and shall also mclude any prints so taken. 



Definitions of "Photograph" and "Copy" in the Bill. 

The expression " Photographv " shall include the photographic negative or positive, 
and any prints or copies made therefi-om. 

The expression " Cojjy " shall, subject to the provisions of this Act, mean any repre- 
sentation or reproduction of a work or any part thereof, or the design thereoi, in the 
same or in any other form, and in any material and in any size, etc., etc. 



Definitions. 

The expression " Engraving " shall mean an aquatint, etching, dry-point, line engrav- 
ing, mezzotint, woodcut, or other such artistic work for the purpose of multiplying 
prmts, and shall include any prints from such work, but shall not include a process 
work. 

The expression " Original Engraving " shall mean an engraving of which the design 
and the engraved plate, block, or printii^ surface are executed bv the same person. 

The expression *' Process Work " shall mean any work, suet as a photogravure or 
half-tone olock, of which the design or subject is executed on the printing sur&ce, 
whether in whole or in part, by photographic, electric, or mechanical means, and shall 
include any such work executea on any material whence by any process, whether 
immediately or mediately, prints may be taken and multiplied, and any prints so taken, 
but shall not include an en^aving nor a photograph. 

The expression " Mechanical Means " shall not apply to the tools or machines used by 
the artist engraver in producing an artistic engraving, such as the ruling machines of 
the line and wood engraver, the ground-laying tools and machines of tne etcher and 
mezzotint engraver, nor any such tools or machines so used, provided they be not used 
in combination with process work. 



Provisions for the Protection of Works by Clouston's Brush Method, 

Herkomergravure, and Kindred Processes. 



(A.). — ^When an original design is expressly made for the purpose of multiplying prints 
in such manner that such design is necessarily destroyed in the process ojt making a 
printing surface therefrom, whence prints may be taken and multiplied, such printmg 
surface, including any prints therefi'om, shall Tbe copyright under this Act as if it were 
an original engraving. 

(B.). — ^When an authorised reproduction by painting or draughtsmanship is made by 
one person from the original design of another, expressly for the purpose of multipljdng 
prints, and is necessarily destroyed in the process of making a printing surface, sucn 
printing surface, including any prints therefrom, shall be copyright under this Act as 
it were an engraving. 



The Intention of these Definitions Explained. 

"Engraving" and "Process Work" have become household words, the distinct 
meaning of which is understood by all who know about engraving. It is not the 
business of the Society of Mezzotint Engravers to show how these definitions may best 
be embodied in a Copyright Act — that is a question for lawyers — but the object of the 
society in making them was to put on record, in unmistakeafele terms, what is the artistic 

truth 
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truth and justice of the matter according to the ethics of engravmg. The intention ol 
.these definitions and special provisions is as follows : — 

To divide works for the multiplication of prints into three categories. 

(1) Engravings — such as etchings, mezzotints, line and wood engravings, &c., in whi<A 
the arts of the desi^er or draughtcanan and those of the engraver are combined in one 
person for the production of a surface to print from — original, interpretive, or translator 
•engraving. 

(2) Process works — ^mechanical reproductions in which the work of the designer or 
dzaughtsman is not employed, and in which the finest results may possibly be achieved 
by accident, or by practice and close adherence to receipt. 

(3) Categories (A) and (B) to protect methods of multiplying prints in which the art 
of the designer or draughtsman is exercised and is essential, but in which process work 
and not the arts of engraving is employed to make the printing surface. 

Special conditions attaching to works in these categories are that the designs be 
expressly made for, and destroyed in, multiplying prints, thus excluding photoOTavures 
and process work which are simply photographs of works of fine art manipulated to 
make a printing surface without the intervention of the artist. When herkomera'avures 
and kindred works are repetitions or reproductions by the hand of an artist of designs 
already existing, though such repetitions or reproductions of them be destroyed in 
making a printing surface, they need no special clause to protect them, because the 
ori^^ design would be copjmght for the full term, and, according to existing legal 
decisions, no translation or copy of them could be made without infringing copyright in 
the original designs. Works in (A^ and (B) are not defined as engravings, oecause as 
process work is employed in them, if they were so defined it would open the door to the 
-confusion of engraving with mechanical process work which it is the aim of these 
definitions to avoid. Being, however, in the main the work of the artist, and therefore 
entitled to copyright as such, the same privileges have been accorded to them as to 
engravings, and the principle sought to be enforced is maintained by classing them tor 
copyright as if they were engravings, whilst not laying it down that they are engravings. 

In the absence of such provisions as in (A) and (B), such destructible designs might 
not be copyright at all under Lord Monkswell's Bill if these definitions replaced the 
definition of engraving now in the BiU. 

The society maintams that the fullest justice has been done in these definitions to 
every mode of print multiplication now existing, and, so far as can be foreseen, hkely to 
be invented in future. Whether they would work equally well if interpretive and 
translator engravings have the fiill term of copyright under a new Act as this society 
urges they should have, is for lawyers to decide ; but m any case it would not be difficult 
to secure that result by careful revision of the drafting, and possibly by minor additions. 



Defence of these Definitions and Special Provisions. 

A litKograph would come under (A) or (B) when, as is the common practice of artists, 
the design is simply drawn on stone or on transfer paper, with chalk or pen, and the 
production of the printing surface is left to the ^rtizan. 

Herkomergravures and works by Clouston's brush method and kindred processes 
wotdd be in the same case, being designs made with the brush or point on metal plates 
instead of on paper or canvas, such designs being handed over to the artizan, who makes 
them conductive to electricity and deposits a bmk ot metal on them from which prints 
may be taken, or makes a mechanical process work of them by other means not artistic. 
All such works are design or draughtsmanship, but are not engraving as the word is 
commonly understood and here defined — in tact, they are not the same thing as 
engraving. In the production of them the arts of the engraver are not employed, for it 
should be remembered that an engraver must be a designer or draughtsman as well as 
skilled in the artistic technique of engraving, which is a separate art in itself. If 
original in design, all such works would be copyright for the full term as original designs, 
or as if they were original engravings, and woufi be known as original hthographs or 
original herkomergravures as the case may be. In conclusion, it is plain that in any 
case they are not entitled to any possible advantage or disadvantage to be gained by 
being falsely defined as engravings. 

It is not a question of detracting from the merits or privileges of such works, the 
designs of whicn may be as good as any other, but it is a question of making a true 
definition of engraving, which is the very gist and kernel of an Artistic Copyright Act, 
since the question of such copyright is one of reproduction mainlv. 

As a matter of fact, artistic interpretation and translation by litlbography, once a great 
commercial interest, is now practically if not quite obsolete, havmg been killed by 
cheaper processes. Many attempts have been made to invent new modes of engraving, 
more or less artistic, which should supersede the old methods. Though a few are 
suitable for rapid original sketching and may have a future before them for that purpose 
a.11 such new methods have failed to commend themselves for purposes of interpretation 
And translation, because, though desirable to workers on account of their expeditiousness, 

(0.23) I I their 
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their capacity for fine modelling and complete tonality does not approach that of the 
established methods of engraving. They are in fact practically never used for artistic 
reproduction, and are at present not a commercial consideration in that respect, though 
ample provision has been made for their protection in these definitions in case they 
might become so in future. 

It appears that the painters who drafted the Bill introduced by Lord Monkswell are 
asking Parliament to sanction a new and false definition not only of engraving but also 
of fine art as applied to works of reproduction. In effect the painter is saying, " A print 
is a w^ork of fine art because it is a reproduction of my picture, not because it is the 
work of an artist " ! The aim of it is to ignore the art of engraving altogether. Let 
such an absurd argument be applied to painting — " A picture is a work of fine art 
because it is a representation of nature, not because it is the work of an artist " — and 
what becomes of the proposal made in the Bill to reduce the copyright of photography 
on the ground that it is not fine art ? Under such a false definition, photography from 
nature would be the best fine art. 

As has been shown in the preceding pages, unless it is desired to make the new 
Copyright Act utterly unjust to engravers and inexpedient in the interests of producers 
of tne copyright works sought to be protected by it, inconsistent Avith its own principles^ 
unfair and absurd in regard to photography — then definitions similar to tnose here 
proposed are a necessity. 

Finally, process work has its functions for the reproduction of the ephemeral in art, 
though it IS not art in itself Mezzotint engravers have more than maintained their 
own art against it, and are not asking Parliament for preferential treatment against 
process work — they are simply asking that it shall stand on its own merits, and shall 
not be fostered against or confused with engraving. 

Engravers are quite prepared to accept equality of copyright all round, provided that 
works of fine art and others are mentioned in due artistic sequence, that the definitions 
be true, and that it is made obvious in a new Copyright Act (as it would be easy to do 
by old-fashioned preamble or otherwise), that the Act does not aim at teaching art to the 
people, but is a recognition of the status quo in regard to photography, and a measure 
of commercial expediency, in view of the great difficulties in the way of making a 
" sentimental " Act just and logical. If, however, art is to be taught m such an Act, 
then engraving must not be in the same category with photography, casts from nature, 
and process works. If it should be urged as an objection to the definitions here proposed 
that they would produce litigation, it can only be said that they embody the rules now 
governing the output of prints, and that litigation is of the rarest occurrence. 



Evidence of the Artistic Inferiority of Process Works as Compared 

WITH Engravings. 

If the definition of engraving now in Lord Monksweirs Bill were passed, the law ofc 
England would be directly in conflict with the principles and practice of all who are 
concerned with engravings. Should evidence on this point be needed, it is to be found 

in the absolute consensus of expert opinion quoted below. 

• 

(1) The Royal Society of Painter Etchers lost one of its most important 
members by refusing to hang some of his works which were original designs but 
were not en^avings. They were original designs made with the brush and painted 
on metal plates instead of on canvas. On these designs, rendered conductive, 
metal was deposited by electricity, and prints were taken from the plates sa 
resulting, thus avoiding exercise of the technique of engraving. The Society 
exhibits engravings omy. The Printsellers' Association, regretting the error it 
made in ever consenting to stamp photogravures, refused to stamp these works as 
engravings. 

(2) The Society of Mezzotint Engravers does not permit any member to sign^ 
as the engraver, prints from any plate on which the work has been produced, in 
whole or m part, by photographic, electric, or mechanical means. He may, however, 
sign such bastard plates on the left-hand side as the designer, if the designs are his 
own, but not on the right-hand side as the engraver. 

(3) Art writers all over the world have constantly maintained the inferiority of 
process works to engravings as works of art. 

(4) Process works are not hung in any Fine Art Exhibition, a sufficient indication 
of the opinion of painters. 

(5) The Printsellers' Association, a commercial, not an artistic institution, which 
controls the print trade of Great Britain, has lately made a rule that process works 
shall not be declared to the Association by any title calculated to induce the belief 
that they are etchings, mezzotints, &c., and has refused to allow touched-up process 
works to enjoy the advantages of the Association stamp if they bear an engraver's 

signature 
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signature. The presence of a stamp on a print is an important consideration, in 
most cases essential to commercial success. 

(6) The President and 12 other leading members of the Royal Academy 
became Honorary Members of the Society oi Mezzotint Engravers in response to 
an invitation which definitely stated that the Society was formed to defend the 
National Art of Mezzotint Engraving against the encroachments of " process," and 
to maintain the artistic status ot the engraver. It is therefore clear that these 
prominent artists do not hold the views expressed in Lord Monkswell's Bill to which 
thev are reputed to have given their consent, that they have not studied the Bill, 
ana do not know that it defines a process work as a work of fine art whilst attacking 
photography on the ground that it is not fine art. 
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Appendix G. 



MEMORANDUM by ihe Lord Thring on Copyright Bill as reported by the 

Select Coniniittee. 



This memorandum and the accompanying Bill relate only to literary copyright. 

Artistic cop^ght will be dealt with in a separate Bill. 

The alterations made by the Bill in the existing law are in the main based on the 
report of the Copyright Commission which was appointed in 1875 and reported In. 
May 1878. 

Literary cop3rright is divided into three parts: — (1) copyright, properly so called, or 
the right of multiplying copies of books ; (2) performing right, or the right of jjubUcly 
performing dramatic works or musical works ; and (3) lecturing right, or the right of 
orally delivering lectures. 

Preliviinary. — Clauses 1 and 2 require no eayplanation. 

General p^'ovisions as to Copyri<jht. — Clauses 3 and 4. 

At common law the perpetual right of an author to the copyright in his unpublished 
manuscripts and, as it seems, to the copyright in books written by him was always- 
admitted. 

In 1662 a Licensing Act was passed which prohibited the printing of any book without 
the licence of the Lord Chamberlain. When the Licensing Act was repealed in 1691, the 
perpetual common law right of copyright revived, but the remedy of an action for- 
damages proved insufficient, and in 1709 authors were glad to commute a somewhat 
unprofitable perpetual right for the certain temporary protection of the statute of Anne.. 
8 Anne c. 19. 

No further important change in the law of copyright took place till the year 1842,. 
when the law was settled on its existing basis by Talfourds Act, 5 & 6 Vict. c. 45. 

Clause 3. 

Under this clause, in addition to the exclusive right of multipljdng copies, copjTight is. 
made to expressly include — 

Abridgments. 
Translations. 
Novelization of dramas. 
Dramatization of novels. 
Adaptations of music. 

As to abridgments the existing law allows certain abridgments, but excludes others- 
The distinctions are most puzzling and the Copyright Commission recommends par. 67 
that no abridgments should be allowed. 

Translation appears to be an infringement of copyright in England, though it was. 
originally held omerwise in the United States till altered there by Statute. It seems 
better to make the point clear. 

It seems that novelization of a drama is not an infringement of the copyright, and 
dramatization of a novel does not appear to be efifectually protected. The doctrine of 
English law that the employment of intellectual labour on the work of another author 
witn some additional matter, makes the creation of such labour a new work appears to 
have led to great confusion. The true rule would seem to be that a substantial 
appropriation of the ideas or work of another is an infringement of copyright, and 
ought to be so treated, and of this opinion is the Copyright Commission, par. 76. 

Clause 4. 

The term given by ;hn existing law is the life of the author and seven years afterwards, 
or 42 years, whichever tune s the longest. The Bill adopts the recommendation of the 
Copyright Commission, see pars. 23—42, Digest, c. 2, Art. 5, and makes the term of 
copyTight in a book to last during the author's life, and thirty years after the end of the 
year in which he dies and no longer. 

Performing Rigldn. — Clause 5. 

At common law the performing right in a dramatic work was distinct from the 
copyright in it as a book, and the representation of the work as a play did not constitute 
the publication of it as a book, neither did the publication of it as a book destroy the 
performing right. Thus the pcrfonning right was at common law unusual. 

Under 
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Under the statutes 3 & 4 Whl 4. c. 15, Bulwer Lytton's Act, the Dramatic Copyright 
Act, 1833, 5 & 6 Vict. c. 45, ss. 20, 21, the Gteneral Copyright Act, 1842. the owner of the 
performing right in a dramatic piece has the sole rig-ht of representing such piece at any 
place of dramatic entertainment in Her Majesty's dominions for the term of his life and 
seven years afterwards, or 42 years, whichever is the longest period, and anjr place of 
dramatic entertainment is decided to be any place at which a dramatic entertainment is 
given, see Digest, pp. 72-73. 

The common law with respect to musical works is the same as the common law with 
respect to dramatic works. The statutory law also is practically the same as Bulwer 
Lytton's Act The Dramatic Copyright Act, 1833, was extended to musical works by the 
General Copyright Act, 1842. 

By the Bill the term is altered in accordance wjth the recommendation of tho 
Copyright Commission, par. 74, and assimilated to that of the copyright for books. 
Perfonning right bej^ns with the first public performance of the work in Her Majesty's, 
dominions and subsists for the author's life, and 30 years after the end of the year in 
which he dies ; the Bill also requires that where the dramatic or musical work is published 
as a book, and the performing right is reserved, notice of such reservation shall be printed 
in every copy of such boot 

Lectv/ring Right — Clause 6. 

The existing law as to lecturing right is set out in Report of Copyright Commission,, 
pars. 82 to 87, Digest, p. Ixxiv., Lecture Copyright Act, 1835. 

The author of a l^cture has a common law right to protection for his lecture until he 
publishes it as a book. After such publication ne has for 28 years a right to prevent any 
other person publishing the same as a book, provided that he gives notice to two justices 
as directed by the Act, at the time of the deUvery of his lecture, of his intention tO' 
reserve the right of publication; but he is not, it seems, protected from oral delivery by 
some other person oi his lecture (Copyright Commission Report, par. 83). 

As to the term of protection, the clause follows the recommendation of the Commission, 
assimilating it to the term of copyright in books, that is to say, the term begins with the 
first delivery of the lecture in public and subsists for the author's life, and thirty years^ 
after the end of the year in which he dies. 

Special Provisions as to certain Works. — Classes 7-12. 

Under this heading are found the clauses relating to anonymous and posthumous 
works, joint authorship, pluraHty of authors, copyright in encyclopsedias, reviews and 
magazines, new editions and newspapers. The noticeable changes m the law are that 
according to the recommendation of the Copyright Commission, a term of thirty years- 
from the date of publication is, in the case of postnuihoud works, substituted for the term 
of forty-two years under the existing law, and in the case of contributors of articles to 
periodical works, their right to republish them in a separate form is much accelerated by 
providing that they may issue them in a separate form after two years from the time of 
their publication in the periodical work instead of after the lapse of twenty-eight years 
as is the casei under the existing law. 

Clause 12 is important, it provides that the proprietor of any newspaper or news 
agency shall be entitled for 18 hours to the exclusive right of publishing foreign news 
Traich he has obtained specially and independently, and imposes a penalty of 2i. on every 
copy of a newspaper in which such news is published witnin the 18 hours without the 
assent of the proprietor who has obtained the news. 

This clause adds to the law by making " news," independently of the form in which it 
is conveyed, the subject of copyright and imposing an efficient penalty for its infringe- 
ment. The whole subject is fully discussed m the evidence of Mr. Moberly Bell, riven 
in 1898 (862—1072), and of Mr. Whorlow, given in 1899 (1639—1690 and 2545—2680). 
A similar provision to that in the Bill has been enacted in Natal, New Zealand, and 
Tasmania. 

There seems no reason why news acquired by the exercise of great ability on the part 
of special correspondents and at great expense should not be protected by copyright as 
much as a letter or article commenting on the news so acquired. 

Assignment of Literary Rights, — Clauses 13, 14. 

The Bill provides that the assignment of the entire copjrright, performing right, or 
lecturing right, also the grant by way of license of a partial interest m such rights, must 
be in writing. 

The Bill, unlike the existing law, does not require registration in any case of the owner- 
ship of the above rights or of the assignment of the entire interest therein, but where the 
owner of a book grants a license for its publication in the United Kingdom only, or in 
some British possession only, he is required to give public notice by registration in the 
United Kingdom and elsewhere in manner provided by law of the extent of such 
license. 

The reason for the omission of the requisition of registration in respect of any of the 
above rights, except in the case specified, is that from the multiplicity of small works it 

becomes 



